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Have the persons concerned been | X Yes
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Yes: Case No. KRPA- 505939/TC-2015-000093-NL
. | The case is being handled by the Regional Police
Judicial proceedings | Headduarters of the City of Prague, Unit of
. Econemic Crimes, and supervised by the City
Public Prosecutor's Office of Prague

Summary

On 25 Nwember‘“zﬁiﬁ am-anoriymous source informed OLAF of the alleged misuse of
Structural Funds in a project co-financed by the Furopean Regional Development Fund
(ERDF) under'the Czech Regional Operational F}mgmmm? Central Bohemia 2007-2013,
The project beneficiary was the company Farma Capi hnizdo a.s. The total financial
allocation of the mvegtmem was CZK 436 588 000 / EUR 16,85 Mil with CZK 42 500 000
/ EUR 1, 64 Mil originating from the ERDF. The objective of the project was to construct a
it wf@nctmnai mngmw centre.

ﬂic::@rqu L0 tha mmpiamam the beneficiary company was not eligible for the support
under the particular call for projects under the ROP Central Bohemia due to the fact that
this was targeti m;; small and medium enterprises (SME) only, while the éen@fiaiary
company was allegedly I‘nkm;é to a large company, Agrofert Holding a.s., which
disqualified it from this form of support.

In the course of the admi ni istrative investigation, the OLAF investigators conducted
numerous investigative activities. Documentation and information was co%% cted from the
national authorities, two ;Jt?’r‘%(m‘; concerned c,mj several wilnesses were interviewed, and
numergus  operational meetings were  held with the national judicial authorities
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throughout the investigation process.

The OLAF investigation concluded that the family links between the persons involved in
the ownership of Farma Capi hnizdo a.s and Agrofert Holding a.s. appear to be such as
to give those persons the opportunity to work together in order to exercise an influence
over the commercial decisions of the enterprises concerned which precludes those
enterprises from being regarded as economically independent of one another. These two
enterprises may be regarded as ‘linked’ for the purposes of the applicable legislation due
to the fact that, thrmggh a group of natural persons acting joi nt}y, they constitute a
single economic unit, .

Furthermore, the investigation revealed that representatives of | ii?% i)!’@jé(ﬁ" i:}eneﬁc iary
provided untrue information and concealed important information. f‘mm the Q;;zemtmmi
programme’s ranaging authm:t\,f when they submitted their. project-application and

signed the grant agreement in 2008. The concealed informatien_demonstrates that the
beneficiary company did m”*{ suffer from handicaps typical 'of an SME>Therefore, in the
meaning of the applicable legislation, the European Commyission is™ em: Hed to refuse
providing financial aid to such beneficiary. me&%mg ﬂﬂan{: al assistance to an
enterprise, whnich does not suffer from the handi icaps %:yp ical, QF an. $MEE would be in
contradiction with the state ald rules, since such’ aﬁsmmnze is Tikely to produce more
severe distortions of competition.

By decisions of the previous company owners aﬁf:%‘ v 5ub¢egum%§y the company
shareholders, the legal form of the company changed from a limited company to a
shareholders company shortly before submitting, the projest’ application in February
2008. The form of shares issued by the campany a?lowed for their anonymous ownership
during the whole period of the {&é"ﬁjéi‘?‘{ implementation. Tﬁe anonymous ownership of the
beneﬁcaary company did not allow for continuous  monitoring and checking the
beneficiary’s eligibility for SME sup pmt throughout the project implementation what goes
against the generai principle of transparency applicattle to the use of the FU financial
respgurces. In addition, the wbmqm«mt sale of %:{we company shares o new owners in
December 2007 may be considered “as an act’ having its pur;mse m obtaining an
advantage contrary to the objectives of the appli igable EU law by artificially creating the
conditions required for sbtammg sa.zf;h advz&m’ag@

In given circumstances, it is OLAF's view that preparation and implementation of the
given project has been _f‘“z:zw@ﬁ by pumerous breaches of the national and EU
legislation, notably the Commission Recommendation! defining the small and medium
enterprises, the Structural Funds Regulation? defini ng the general eligibility rules, and
the Council Regufation® on. the protection of the ﬁuamear i’iammmtes financial
interests. These breaches may® constitute basis for judicial proceedings governed by the
respective provisions, of zm uze;{:h Penal Code on subsi dy fraud and damage to the EU
financial ﬁtéﬁ(%‘ﬁ:S

The mdttﬁé‘ xs iw ing aciuw%ﬁmﬁ by the Czech Police since 2015 (case No KRPA-
305939»‘/’TC?~2015 Q000Y93-NL). In October 2017, following the initial collection and
evaluation of information, the Police launched the criminal proceeding in the matter and
addressed all ;}ersmswacwsed with official notifications of their accusation. The national

judi c?ﬁ:}i authorities.could take into account information collected during the OLAF
mze\stngatm m their further proceedings.

P COMMISSION RECOMMENDATION No 200 361 EC
medium-sized enterprises contalng in ks annex Def
by the Comunission

¢ COUNCIL REGULATION (EC) Mo 108 ; \ sral provisions on the European
Regional Development ?um%, the Buropean Sogial Fund the Cohwsion Fund and repealing Regulation {FC) No
1260/1999

> May 2003 conceming the definition of micro, small and
wroof micre, smgl and mediomesized enterprises sdopted

* Council Regulation (EC, EURATOM) No 2988/95 of 18 December 1995 on the protection of the European
Commurdties financial interasts
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1. Background information

C}n 25 November 2015, an aronymous source | informed OLAF {THOR(2015)40022) of the
alleged misuse of Structural Funds in project No CZ.1.15/2.1.00/04.00095 ,Multi tifunkéni
kongresovy aredl Capi hnizdo® co-financed by the Furopean Regional Development Fund
(ERDF) under the Czech Regional Operational Programme Central Bohemia 2007-2013
(CCI 2007CZ161PO009). The project beneficiary was the company Farma Capi hnizdo a.s.

The total financial alloration of the investment was CZK 436 588 000 / EUR 16.85 Mil with
CZK 50 000 000 /7 EUR 1.93 Mil originating fram a public subsidy. THe subsidy contained
85% co-financing from the ERDF programme which equals to CZK/42 500-000./ EUR 1.64
Mit,

The objective of the project was to construct a multi-functional wﬂgrﬁss centre offering
premises for organising conferences, trainings, mmpamy events;-as wei& as. ﬁ}tﬁgr events
organised in the region. The project was implemented in 22308 ’2{}1@’}

According to the complainant, representatives of the Qm}%ci henefi a::ta:‘y mmpam Farma
Capi hnizdo a.s. (Stork Nest farm) - concealed amms‘t&ﬁ% mfarmat%cm from the OP
managing authority when they submitted their project application_in.- QGG@ The source
claims that Farma Lam hnizdo a.s. was part of the Agrofert group,.one of the largest
holdings in the Czech Republic. Consider mc; the fact that the call for projects, under which
Farma Cap i hnizdo a.s. received the g,,um ic financial support, was restricted for small and
medium enterprises only, a company with mm@mh ip links'to~a large company would not
be eligible for support. ,

in his/her sllegation, the complainant S’E‘Exi&%ﬁthﬂt am ~ding to ‘z%w Manua¥ for peneficiaries
issued by the managing authority of the ROP Central Bohemia, “Financial support must
have a motivational effect, i.e. withcut the subsidy the applicant wguid not be able make
the envisaged investment,” e

Furthermore, the source siﬁumm{eq ‘other |inks- between the project and the Agrofert
Holding a.s. and its linked mmpam% -/ via people involved in the company and project
management as well as t}ank toan gaaranm@@ provided by Agrofert Holding a.s. to the
beneficiary company and reaglestates used for the project implementation being in the
gwnership of the Agrofert g;?OLi{f} ‘

In addition to the anmymmus source, OLAF. also received incoming information from the
Directorate General for Regional and ~ ‘Urban Pol icy of the European Commission
(THOR(2015¥41374) as-well as from the EBuropean Court of Auditors (THOR(2016)201).
These institutions transmitted information about the political lobbying related to allocation
of EU funds under the OP Enterprise and Innovations (2007-2013). Certain Czech political
representatives aimed (o increase the share of funds devoted in this programme to large
companies at the expense of SMEs. This issue was (reated by OLAF as background
information and was-not subject of the investigative activities conducted within this case.
The matter conceriis. the operational programme’s objectives and eligibility rules agreed
bilaterally hetwaen the. Czech authorities and DG REGIO (the operational programme
being adopted hy the Furopean Commission by means of a Commission Decision) and as
such was acﬁﬁrwgeﬁ m DG REGIO in the framework of the programme implementation
msmtm m;;

2. zn\késtig"‘atism activities carried out and evidence collected

2.1 Documentation received from the Czech suthorities and open sources
Following the opening of the investigation, OLAF reguested the avallable project-related
documeantation from the Czech AFCDS - Ministry of Finance {(THOR{201634008).

On 26 February 2016, the Czech AFCOS provided OLAF only with the partial project
documentation {THOR{2018)7026, THOR(Z2016)7629, THOR(2016)70586, and
THOR(2016)8250) as the complete project file was given {in its original form) by the
programme’s managing authority to the Crech Police,

E2N
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This documentation included the grant agreement, control reports from on-the-spot
checks conducted by the employees of the managing authority during the project
implementation, and three audit reports from qwemment audits conducted by the Audit
Authority in 2011, 2012, and 2013 specifically on this project - audits No
PAS/01/2011/95, PAS/01/2012/95 and 017/13/ROPSC. One of the audits was completed
with no findings, while the other two identified the same irregularity - in its payment
clalm submitted to the managing authc}rity for reimbursement {on 29 December 2009) the
project beneficiary included an invoice issued by the construction company, which was
only settled afterwards (7 and 8 January 2010). The respective ame}mt of the Invoice
(CZK 15 127 336,78 / EUR 584 230) was identified as m@%gba ewﬁnd%mm and a
penalty of CZK 6 Mil / EUR 231 720 was imposed by the Audit Authority. Pollowing the
successful appeal of the project beneficiary, the amount of the g}emaiw was mdu{:eﬁi 0 1%
of the original amount. o

Information published on the website of the M Stw {}f“ R&mz}nai Qe’if%ia}pment
(www.strukturalni-fondy.cz) demonstrates that the am}ﬁ(:s. in questiot. was completed and
the amount of the public subsidy provided to the beneficiary was CZK 49 997 443 / EUR
1.93 Mil, out of which the 85% ERDF co-financing sm@ur‘z*{ed tg Czi{ 42 49; 826.8 f EUR 1
647 6?‘6.& FOAY ‘ ,

2.2 Audit conducted by the Czech Audit Autﬁé‘kity in 2{316

When DG REGIO received a copy of the anonymous wm;ﬁ% m related to the project in
question and potential ineligibility of its benefiClary as an SME,/ on 18 February 2016 its
representatives asked the Czech Audit Authority to conduct an audit on the project and
verify the eligibility of the expenditure reimbursed., h

During the month of May 2016, the’ Audt Authority, fm‘:ate{i at the Crech Ministry of
Finance, conducted an extraordi naw audr No R@P%C}Q%S/MQ{OM on the project in
guestion.

On 19 May 2016, OLAF was provi dui E}v DG %EQ%Q with a copy of the final audit report
(OCM{2016)16389), In additipn-tg the. audit report itself, on 9 May 2016 the Audit
Authority communicated to, DG-REGIO H‘TH{”}?{{?Oié}lé%Q} the main conclusions of the
audit by a separate letter; In this communication, the Audit Authority stated that its
auditors verified the total expendi ture that-was certified in the project in question and
considered it eligible. Neverthéless, the Audit Authority claimed that the scope of the audit

was limited due to thefact.that its audatms could not conduct an audit in other entities
{economic cperatmrg) StRer than the project beneficiary. In their opinion, such checks
would have been nacessary if the Audit Authority was to assess whether other companies
linked to the project beneficiary were operating on the same relevant or adjacent markets,
and therefore had m be taken nt@ acmunt when sssessing thelr SME gualification.

During the auﬁist o ?;he ﬁkumt Aumm ity, its auditors requested specific dmcumentatmm from
the legal successor of the-beneficiary company (Farma ng}a hnizdo a.5.), company IMOBA
a.s. Among others, it concerned the presence sheets from the General Assembly meetings
of Farma Caph hmzdﬁ:} a.s. which took place in 2008-2010, coples of mandates issued by
the 5hareho§{:§ers to theirlegal representatives representing them at the General Assembly
meetings in. 2008-2010. The listed documents were not provided by company IMOBA a.s.
to the auditors. Its representatives claimed that no such documents needed to exist if the
sharehalders repr&%emawww prought the shares themselves to the General Assembly
meetings. '

2.3 Documentation obtained from the Czech judicial authorities, open sources
and several witnesses following their interviews

During the operational meetings with the Police, which took place in 2016-2017, the OLAF
investigators requested and were provided with a copy of the file - with an exception of
documents that were acquired by the Police on the bases of a court order (e.g. documents
falling under the bank secrecy rule). Copies of the collected documents ~ project related
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documentation acquired from the OP managing authority, contracts and complete
accounting records for 2007-2014 acquired from IMOBA a.5. - were attached to records
from these operational meetings which were duly recorded in the OLAF registration
system (THOR(2016)25069, OCM(2016)1896, OCM(2017)10494, OCM(2017)18580 and
OCM(2017)20266). Furthermore, during the witness interview, Mr ipmvéf}ed OLAF
with certain additional documentation (OCM{2017)8430). Following his witness interview,
Mr I sct scveral documents to OLAF (OCM{2017)9878).

In the documentation acquired, OLAF established the following ?’acts*

2.3.1 Call for projects

On 20 December 2007, the Regional Council for the Cohesion Reg on, Ceﬂtra% Baham
published a call for project No 4 ROP NUTS 2 sC in the framew&rk of-the Regional
Operational Programme Central Bohemia 2007-2013. -

According to point § of the text of the call for projectsy

- “Entrepreneurs established according to Art.2 of i‘fze Suame&s &‘Q{:fe No 513/1991
Coll., who meet the criteria of smali or medium @Hf@zprmez’j have been conducting
a f}ugmém activity for at least two years and f}av,tg 3@513;‘; conducting their activities
in the area of tourism,

= Entrepreneurs established according £0 Art, 2 of ?w §u§mez«s Code No 51371991
Coll. who meet the criteria of small’or f“??@dmm enterprises, have been conducting
their activities in the area of tourism and Have- Bbeen conducting a business activity
for less than two years (only relevant for. wmz&cm fovated in a municipality with
fewer than 2000 mm&;tmfs} ;o

In point A of the “Definitions” mcfudm in ’é;he Instmct jong for the apphcams and
beneficiaries under the call No 4 pab%i&;h@é i ‘the framework of the Regional Operational
Programme for Central Bohemia, tw definition crf a small and a medium-size enterprise
refers to following:

"When calculating the number of employees ﬁm? the annual turnover or the balance sheet
total, it is necessary to mms{fer data about the partner enterprises or linked enterprises
(if applicable) in compliance with the EU legislation - Commission Recommendation No
2003/361/EC of 6 May 2003 concermning the definition of micro, small and medium-sized
enterprises Official 3{}{;{{2&»’ L 124 of. 2 May 2003, p. 36-41), an extract from this
recommendation is cited in ! m “Annex of the Commission Regulation (EC) No 36472004 of
25 February 2004 amending the Regulation (FC) No 70/2001 as regards the extension of
its scope to ;mfude mﬁ:f fc;zf mse@Lth and development,”

Pursuant to pamt \fEII 2. mf t“%‘*r%s Inamwt ions for the applicants and beneficiaries of the call
No 4: “The applicant” A beneficiary is obliged to demonstrate that he is a small or a
medium-size. eénterprise.\Not respecting this requirement, he is automatically to be
considered a farge @néer,mme Small and medium enterprises are defined via compiliance
with two. criteria,” “Le. number of employees and annual turnover or the balance sheet
total. Wﬂm {:afwfamg ‘the value of these indicators, an enterprise is obliged to consider
the z;faia of n‘;s partner enterprises and linked enterprises.

More détails to be found in the Commission Recommendation No 2003/361/EC of 6 May
2003 concerning the definition of micro, smali and medium-sized enterprises Official
Journal L 124 of 20 May 2003, p. 36~41), an extract from this recommendation is cited in
the Annex of the Commission Regulation (£EC) No 364/2004 of 25 February 2004.

The calculations are to be made by using a form contained in the Commission Use Guide:
Model Declaration Form concerning the qualification of an enterprise as a small or a
medium enterprise ~http://ec.europa.eu/enterprise/enterprise policy/sme definition/sme
_user_guide _cs.pdf.”
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2.3.2 Project application

On 29 February 2008 the company Farma Capi hnizdo a.s. submitted a project proposal
under the call for projects No 4 ROP NUTS 2 SC, which was registered in the monitoring
system Benefit under the unigue No O7hHgP@BG3. The number of the respective project
is €Z.1.15/2.1.00/04.00095. The project application was signed by Mr Josef Nenadal and
Ms Jana Nagyova.

Total eligible costs of the project were calculated by the applicant n ‘point 13 of the
application in the amount of CZK 277 Mil with CZK 227 Mil to be. ;:fad by, the applicant
h mself and CZK 50 Mil from the Sués&d» EU co-financing in the amoum: of CZK-42.5 Mil,

The applicant stated in the application thai for the purposes of hig Gwn fmanmag of the
investment he would use a bank loan in the amount of CZK_ 33&8 Mil and /his own
available resources in the amount of CZK 6.6 Mil. Together w ith the m@ inible emmd:tw@e
the total preject budget was estimated on CZK 436.6 Mil, |

In this project proposal Ms Jana Nagyova is listed as the;-: mai n mnmaﬁt mérsan Ag a person
responsi ible for the consultation of marketing and sabsi GV} Ms Jana-Nagyové is mentioned
in the ;:;mgmsai as the director of the company/ &fummm 5.7.0. Other members of the
company’s management board, Mr Josef Nenadal and Mr Ludék Kaljvoda issued a mandate
for Ms Jana Nagyova to act on behalf of the rmmwamy ?arma Capi hnizdo a.s. in the
project preparation and implementation ,

On 17 January 2008 Mr Josef Nenadal was elected theChairman of the Board of Directors
ard Ms Jana Mayerova, born Nagyova the de@u%:y chairwgman of the Board of Directors of
the company ZZN AGRO Pelhfimov./as. (Identifi aatém No: 625 08 B73). They were
occupying these posts until 5 January 2010, In the peri iod of 6 January 2010 - 31 AUQJS’C
2010, Mr Nenadal was acting as & chai irman.and in the period of 6 January 2010 -
August 2011, Ms Nagyova as szzgmhf um rwaman of the Supervisory Board of th
cormpany. :

According to the data regi giﬂmd i the Czwh Emtmpm murfmp register, Mr Josef Nenad3dl
was an employee of the company Farma Capi hnizdo a.s. in the period from 1 January
2008 to 31 July 2010. According to these records, Ms 3ana Mayerova, born Nagyova was
never an employee of the company Farma Capi bnizdo a.s. In the period of 2008-2010,
she was employed by the company EUTRAIN s.r.o. {Identification No: 255 60 328).
ﬁscmrdmg to the Eﬁtwg}reneumhz;ﬁ reqmtw data, in the reference period Ms lana
Mayer -ova, born Nagyova was avmnember of the statutory bodies of the companies Farma
Capf hnizdo a.s. and EQRQFACTUM o.p.%. {a company of general interest), Identification
Na: 282 77 Q?fii ’

On 20 Febmafy 2{)( g the name of the company ZZN AGRO Pelhfimov a.s. was changed to
Farma Capi hnf“fﬁm a.3,

In poifit.5 of zhe ;:}mge%t ag};}i;catx{m the company Farma Capi hnizdo a.s. is marked as a
small @nterpr

In th@ améx m ‘the project application the company Farma Capi hnizdo a.s. provided
annual accounting. Books of the company ZZN AGRO Pelhiimov s.r.o. for the year 2005
together with the Report on the company’s ownership relations with the linked
enterprises. According to this report, the only owner of the company ZZN AGRO Pelhfimov
s.r.0. was in the given accounting period company ZZN Pelhfimov a.s.

2.3.3 SMFE declaration

In the Annex 2 of the Instructions for the apphcants and the beneficiaries of the call No 4,
the obligatory annexes of a project application have been listed, According to this text, the
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obligatory annex No 4 is Declaration on the SME qualification. "This declaration is only
subrmitted by those applicants who declare in their project applications that they mest the
SME definition. They fill in the muodel for declaration on the qualification of an enterprise
as an SME. This form stemns from the Commission User Guide which aims to provide
support in the implementation of the Commission Recommendation of 6 May 2003
concerning the definition of micro, small and medium-sized enterprises which replaces the
Recommendation No S6/280/EC of 3 Aprit 1996, The form has been published on the
website www. ropstredrivechy. cz”,

In the Annex 4 of the project application, the applicant pmvscﬁacﬁ a ceﬁi«arat;{m on the
qualification of the applicant com mny as an SME, see Annex: 9 of this ™ report. This
declaration was signed by Ms lana Nagyovd and Mr Josef Nenadal a& represenmtwes of
the beneficiary company's Management Board. In this. ﬁ@fiarai ion  the/ named
representatives confirmed by their signatures that the company Farma {Ta;:» hhizdo a.s.
was an independent enterprise, and that in the reference accounting period (OLAF
assumes it was the year 2007 it had no employees, annual turnoverof EUR 9 000 and
balance sheet total in the amount of EUR 274 000. At.the same time tbey confirmed with
their signature in this declaration that “compared to the'previous accounting period there
was no change regarding the data, which could mgi}?t ina {hmg@ -of category of the
applicant enterprise (Micro, small, medium-sized or & big. em& prise).”

2.3.4 Company ownership

In the annex to the project application the company Farma Capi hnizdo a.s. provided
annual accounting books of the company ZZN AGRO Pelhfimov s.r.o. for the year 2005
together with the Report on the company's ownership relations with the inked
enterprises. According to this report, the only ownepofthe company ZZN AGRQO Pellvfimov
S.1.0. was in the given accounting ﬁﬁmm company ZZN Peihfimov a.s,

According to the annual accounting books of the company ZZN AGRO Pelhfimov s.r.0, for
the year 2006 published in the Czech on-fine gccounting records register the company
ZZN Pelhfimov a.s. remained thewm y ownér of the company ZZN AGRO Pelhfimov s.r.o.
also during the whole year af 2006,

According to the annual acwmt& rg %’mukg« of the company ZZN AGRO Pelhfimov s.r.o. for
the period January --October 2007 Quhsmm in the Czech on-line accounting records
register the company ZZNRel Ihfimov.s.r.0. remained the only owner of the company ZZN
AGRO Pelhfimov s.r} o. a 50 duf‘mg i:h isreference period,

On 1 December 2{)0? é:i‘ts:f legal fﬁ{m of the company ZZN AGRQ Pelhfimov s.r.0. changed
from a imltesfi mm;}aﬁy to_a“shareholders company which was recorded in the Business
Register. ‘

According to s;»irz wnverified copy of the sales contract, on 31 December 2007 the ownership
structure of the. company 2?‘\1 AGRO Pelhiimov a.s. changed, when its previous owner,
cempany ZZN Pelhfimov.a.s. sold and handed over 100% of the company shares to three
new ownem fénmnx 17 of this report)

in the pemad 26{}532{)0;, the company ZIN Pelhfimov a.s. had a2 stable major or unigue
shareholder respectively ~ company Agrofert Holding a.s. With the economic results for

the period 2005-2010, the Agrofert Holding a.s. qualifies as a large enterprise in the
meaning of the Commission Recommendation No 2003/361/EC,

2.3.5 Company shares and their ownership development

According to the notary ord No NZAQG/2007, N 448/2007 registered on 22 November
2007 by notary JUDr. _, which was published in the electronic

Collection of Documents, the only company owner, company ZZN Pelhfimov a.s. approved
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an extraordinary closure of the accounting books of the company ZZN AGRO Pelhfimov
s.r.0. and approved a change of its legal form from a limited company to a shareholders
company. As a result, on 22 November 2007, the company ZZN Pelhfimov a.s. became
owner of 20 bearer shares® of the company ZZN AGRO Pelhfimov a.s. with the unit price
of CZK 100 000 per stock. It also became the only shareholder of the company ZZN AGRO
Pelhfimov a.s. what was recorded in the Business Register on 1 December 2007.
According to the referred notary record of 22 November 2007: "The shares will be issued
in paper form and will not be listed.” Further, the record states that: "Shares will be
issued in the fr::rfm of bulk shares, as the company owner Zﬁ@CQ(ﬁ@&: me? x:'m!y mafehalder of
the company.” -

Pursuant to Art. 7.3 of the Articles of Association of the company ZZN AGRO“Pelhfimov
a.s. {later Farma Cap haizdo a.s.) approved at the momeni e? zhp chaﬂge of the
company’s legal form on 22 November 2007

“On the basis of a written request by the owner the cwr%mny is wfsgga‘ m issue mdswa‘mi
shares to the owner of the bulk share; which would be replacing it. ?‘:‘?:f; shall be done
within the period of 80 days fram the day of the ﬁt?’:":w:‘f}f c;f @’?’;éﬂ w;:féen f&eﬁ;ifmt “

According to the commaents provided by 1 wg}rgwnmme {}f i:he mmg}any EM(}BA a.s.on 13
October 2017 ~ the legal successor of the beneficiary company - no bulk shares were ever
issued and the shareholders agreed with the company r%prmemfzat ves that individual
shares would be issued instead.

OLAF notes that the Articles of Association of-the mmamy aZN AGRO Pelhfimov a.s.
required a written request by the @harehmdﬁm to ﬁha@@& the form of shares. A copy of
such request was not provided to OLAF by\any of the parmnz concerned when they were
provided opportunity to comment on facts and the mrm of ‘agreement’ on changing the
form of shares was not explained by them. A

The company IMOBA a.s. which bégght 100% shares of the company Farma Capi hnizdo
a.s. in 2013; provided OLAF with an-unverified copy of a sales contract of 31 December
2007. According te this contract, the seller, company 2ZN Pelhfimov a.s. sold 20 pieces m
paper-form bearer shares of'the company ZZN AGRO pPelhfimov a.s. to three buyers, i

Adriana Bobekovéd, Andrej, Babm Jr, 'and Monika Babidova., The buying price of the 2"3
shares in total was CZK 2 386.000. "éf*'z;z: buyers purchased the following number of shares:

Adriana Bobekova ~ 5 pcs, No 001-005
-5 g)mz No 006- 010 o

Monika Babisova - 10, i::mf:s Nao. {}il 020 ,’

According to Art 11 5 af this miea contract, the buvers were obliged to pay for the
purchased 3hare&; within sl pemonths from the day of signing the contract,

According tcz t?ze unver fed cag;y of 2 bank statement of the company ZZN Pelhfimov a.s

Mr Andrej Babi$ (father of Adriana Bobekova and —amﬁ partner of Monika
Babiova) paid ’{“{;}r t“ﬁﬁ f@sg}e{,t ve shares thelr buying price of CZK 2 386 000 on 15
Sag}tézmber 2008 ;

wha was interviewed as a witness by the OLAF investigators on 28
2017, ;nrome:ief: CGLAF with unverified copies of three sales Cmtracts by which he
acquired 12 pieces of shares of the company Farma Capi hnizdo a.s. According to these
documents he signed these contracts with Adriana Bobekova —amd Monika
BabiSova.

According to the provided unverified copy of the contract signed on 16 February
2008(Annex 18 of this report), Mr [T . "chased 1 pc of shares (No 005) of

with Arl. 156 of the Busgingss
ares were made prohibited In

* The shares in question were issued {in the form of bearer shares) 1 accordanc
Code, By adoption of the Czech Law No 13472013 Coll, the anonyimaous bearer ¢
the Czech legal systern ~ as of 1 January 2014,
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the company Farma Capl hnizdo a.s. with the nominal value of CZK 100 000 from Ms
Adriana Bobekovd. The buving price of this share was CZK 119 300. The buyer was
obliged to pay for the purchased share within a month from the day of signing the
contract. Handing over of the share was confirmed by the buyer by the signature of the
given contract.

According to the provided unverified copy of the contract signed on 16 February 2008
(Annex 18 of this report), Mr ﬂmurcrased 1 pc of shares (No 006) of the

company Farma Capi hnizdo a.s. with the nominal value of CZK 100 QOD from Mr

ﬂ The buying price of this share was CZK 119 300. The buyer was-obliged to pay
for the purchased share within a moth from the day of signing the contract. Hand ng over
of the share was confirmed by the buyer by the signature of the given mﬂtract '

According to the provided unverified copy of the mmrract gl gmﬁd e;m ixﬁ Feb*‘uaw

2008(Annex 18 of this report), Mr Hpurchased 10 pes of shares (No 011-

020} of the company Farma Cam hmizdo a.s. wi he nominal value of {ZZK 100 000 per

share from Ms— The buying price ofthere shares wag CZK 1 193 000.

The buyer was obliged to pay for the purchased %hare withirm.a month from the day of
signing the contract. Handing over of the @har@ wm mmﬁrmed by fhe buyer by the
signature of the glven contract. : ,

Following an e-mall request of 8 June 2017, ¥ "qd%d not provide OLAF with
a confirmation of the payments for the p sed. shares. Thedaw firm representing Mr

B formed OLAF that there was no such document in his disposal due to the time
that elapsed since 2008. - e

The company IMOBA a.s. provided thé Czech Police wath Gnverified coples of three sales
contracts by which it purchased all 20 shares of the company Farma Capi hnizdo a.s. in
November 2013 (Annex 19 of mw,\m mrt; Aceording to these unverified copies, the
contracts were signed by Mr Andrej Babis on behalf of the company IMOBA a.s. as the
buyer and MS# Mr Vaclav Knotek and Mr Alexej Bilek on the selling side
of the contrac ese three pemmﬁ were. ;}remnmd in the contracts as the sellers,
Although these transactionsg’ fi&!E behind the time-$cope of the project implementation, they
are mentioned in this reportidue t¢ the fact that according to the above sale contracts,
these persons were share c,swrx@rza in 2013,7As it Is not known when and how they became
their owners, these persons could have been owners also during the period of 2008-2010,
when they participated. in the company's General Assembly meetings. The Czech Police
tried to interview Mg - Mr Knotek and Mr Bilek, and OLAF also invited Mr Knotek
for a withess interview but these persons claimed the g:;mfefsaimnai secrecy of attorneys at
these Interviews and m?‘uwd to provide their statements which could have clarified their

role in the campanv,s )

According ‘Cz:‘} the unwf f’aﬁi copy of the contract signed on 18 November 2013 with Ms
m the company IMOBA a.s. purchased 12 pcs of shares (No 001 -004,

- a 0) of the company Farma Capl hnizdo a.s. with the nominal value of
each share of CZK.100-800. The buying price of all 12 shares was CZK 30 000. The buyer
was obl :gecii o pay for-tHe purchased share within three weeks from the day of signing the
contract, which was confirmed by a copy of the cashier’s receipt. Hand-over of the share
was cﬁn‘f rmed. t}y* g:;mv ided unverified copies of the hand-over protocol of 18 November
2013.

According to the unverified copy of the contract signed on 18 November 2013 with Mr
Vaclav Knotek, the company IMOBA a.5. purchased 4 pes of shares (No 011 -014) of the
company Farma Capi hnizdo a.s. with the nominal value of each share of CZK 100 000.
The buying price of all 12 shares was CZK 10 000. The buyer was obliged to pay for the
purchased share within three weeks from the day of signing the contract, which was
confirmed by a copy of the cashier’s receipt. Hand-over of the share was confirmed by
provided unverified copies of the hand-over protocol of 18 November 2013,
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i the unverified copy of the contract signed on 18 November 2013 with Ms
, the company IMOBA a.s. purchased 12 pcs of shares (No 015 -016,
- e {:ampamy Farma Capi hnizdo a.s. with the nominal value of each share of

CZK 100 {}(}G The buying price of all 12 shares was CZK 10 000. The buyer was obliged to
pay for the purchased share within three weeks from the day of signing the contract,
which was confirmed by a copy of the cashier’s receipt. Handing over of the share was
confirmed by provided unverified copies of the hand-over protocol of 18 November 2013.

2.1.6 General Assembly meetings in Farma Capi hnizdo a.s. 2@03*!010

The available records from the General Assembly meetings mgamsed in the mmﬁany 2N
AGRO Pelhfimov a.s, / later renamed to Farma Capl hnizdo a.s. 5mw tém m Owl ﬂg facts:

According to the list of participants of the extraordinary i;merai &%sembty meet ng; of the
company 2ZN AGRO Pelhfimov a.s. of 17 January 2008, the following persons participated
in this meeting as shareholders or their representatives. Mg {shares No
001-010), and Mr Véclav Knotek (shares No Oi- 020). I the record from this
extraordinary General Assembly meeting it is stated that: ” The mwtmg was attended by 2
company shareholders who represent éﬁi)% of the ﬂwmewhfﬁ rights and votes.”

According to the list of participants of the extraordinary General Assembly meeting of the
company Farma Capi hnizdo a.s. of 5 January-2010, the following persons participated in

this meeting as shareholders or their representatives: Ms ﬁ{Shdf&b No
001-004, 007-010, 017-020), Mr Vaclav szek {ghams No 011-014) and Mr Alexej Bilek
{shares No 015- (}16 DO5-006). In the record from this e—fxtranrd inary General Assembly

meeting it is stated that: "The meeling was attended &y 3 company shareholders who
represent 100% of the ownership f’%{}f?ify and xxfsfm "

According to the list of partic pemt .of tHE ot ’na? Gwesai Assembly meeting of the
company Farma Capi hnizdo a.s. of 31 ‘August 2010, the following persons participated in
this meeting as shareholders or-their representatives: (IR s arcs No 001-
004, 007-010, 017-020), Mr Véelav Knotgk (mwm No 011-014) and Mr Alexej Bilek
{shares N{} 015-016, 005- 6306) Inthe record from this extraordinary General Assembly
meeting it is stated that: "The meeting was ms‘mc@d by 3 company shareholders me
represent 100% of the gwnemm;:a mahm am‘ voles,”

According to the lﬁt f:}‘f* ‘‘‘‘‘ ‘parf: cgpaqtﬁz uf ‘cm normal General Assembly meeting of the
company Farma Capi hnizdo a 5. of 22 August 2011, the following persons participated in
this meeting as 33’?81@?’1@§€§ﬁ?$ orsthelr representatives: Ms Gabriela Knapova (shares No
001-004, 007-010, 017-020), Mr Vaclav Knotek (shares No 011-014) and Mr Alexe] Bilek
{shares No 03% {}16 i}{}’% 006y, In the record from this extraordinary General Assembly
meeting it is gi‘:aged ?:hai: "The meeting was attended by 3 company shareholders (with a
hand wr‘zl:ten word “s‘e;:reﬂemafrfws “ added) who represent 100% of the ownership rights
and votes.

Pursuant to At '? 2 Qf Lhe fﬁxr‘c les of Association of the company ZZN AGRO Pelhfimov a.s
(later Farma- Capt hnizdo a.s.) approved by its only sharehoider, company ZZN Pelhfimov
a.5. on 22 N&vembm 2007 f’ @uxdsd in the notary record No NZ 40672007, N 448/2007

“The shares are free to tmm&h:; at any moment. Rights connected to the shares’
ownership shall be“executed by a person that is able to provide the shares; or is able to
demonstrate - via a written confirmation of the shares’ deposit - that these shares had
been deposited for him in accordance with the applicable rules.”

Representatives of IMOBA a.s. submitted a general comment (of 13 October 2017)
claiming that persons presenting the company bearer shares before a notary did not
necessarily have to be owners of these shares and in practice they often were not (it is a
standard procedure that shareholders are represented by other persons in a General
Assembly meeting). Even if these persons were listed in the minutes from the General
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Assembly meetings as shareholders, the notary had no means to verify the circumstances
and validity of the possible transfer of shares, and therefore, indication of the alleged
shares ownership by the two / three named persons does not have any relevance.

OLAF notes that in its comment, IMOBA a.s. did not confirm who were the shareholders
participating in the described General Assembly meetings according to their minutes, i.e.
whether the participating attorneys were shareholders themselves or only representing
the actual shareholders based on a written full power. Pursuant to-Art, 184(1) of the
Czech Commercial Code No 513/1991 Coll., such power of attogney must be issued in
written form. As stated in part 2.2 of this report, copies of these full powers were
requested from IMOBA a.s, by the Czech Audit Authority and they were not pmvgdx&&

OLAF also notes that Mr Knotek, Director of the Board of ii)is',e{:%:@»z:&,\oi" fbe C{)ifif}pari“‘i‘;' IMOBA
a.s., was one of the three persons participating in the&‘f,m‘?mjg‘eﬁ,\\‘G&nﬁ;’”&iwﬁssembiy
meetings. During the interview of Mr Knotek, OLAF sought confirmation whether the

persons participating in  these meelings were company shareholders  or  their

representatives. However, claiming the professional setrecy of an attorney, Mr Knotek did
not answer the guestions of the investigators. . T e

2.3.7 Declarations of Mr Andrej Babié concerning the ownership of Farma Capi
hnizdo a.s. and the project itself ‘

According to the statement of Mr Andrej /Babis-he.made during an interview with the
weekly magazine Respekt (www.respekt.czy\in relation_to, the project of the construction
of the congress centre Capi hnizdo (issued on 19 September 2013): .1 do not know, I
think the farm is in the ownership of some lawyers." )

According to the statement of Mr Andrej Babi§ he made during the 43 assembly of the
Chamber of Deputies of the Czech Partlament hetd on March 23, 2016:

“In 2005, I was thinking of building a family farm with animals. The farm was to be built
by the company IMOBA a.s which helongs to-the Agrofert group. However, this project
was not economically efficient. “Subsequently, the company IMOBA considered  an
alternative - building a congress centre for the Agrofert group. Nor did this intention
proved profitable. Consequently, in 2007 a1 EU funds specialist proposed drafting a new
project of @ facility cpen-to the public which transformed into huilding a multifunctional
congress centre Farma Capi hafzdo. This project, which gualified for an EU subsidy, was
economically viable, Since the project did not concern Agrofert's business, 1 did not want
to implement it withinthe Agrofert.group, and therefore I did not want to deal with it and
didd not. N

s ’ B % : ‘ ’ . - . L )

Company Farma Capl hnizdo a’s. was owned in the reference period by my two adult
children and the brother of my partner who was holding the proportionate shares of my
two minor children and my partner”

Z.E.SLES\femai mzé}':mtiah of the project proposal preceding its approval

In June - July-2008, the respective project application was subject to evaluation by two
independent extérnal experts selected by the programme’s Managing Authority ~ Ms
ﬁ&ﬂd Mr

According to the conclusive remarks of é‘%— the project of the construction of the
congress centre in Farma f:a;zi hnizde represents “an extensive and financially very
demanding investment. The envisaged area could very well serve as a representation
centre for a major investor - it could be a place to organise its company avents. However,
contribution of this project to the whole region and effectiveness of the invested financisl
allocation were not sufficiently demonstrated — with regards to the construction plans and
the project documentation.”
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Below are conclusions of Mr-:

"It is clear that the applicant devoted considerable efforts to organisational, personnel and
design preparation of the Project. On the other hand, the investment CF area Is
unconvincingly processed, and also the area of operational CF, and hence the financial
sustainability of the operation, shows significant shortcomings and defects for some
important items. The applicant did not pay enough attention to the transparency and
controflability of projected operational indicators (see the operating-income statement),
which unnecessarily raised doubts about important itemns in the ;:tr@fzr am‘ doss account
(see paragraph IV.d above) that could have been remedied had the appcoach to the
transparency of the eccnomic part been more thorough, ‘f}um{anmi objections of the
evaluator persist for the feasibility of the individual scenarios of financing the investment
phase and the Project’s investment CF and selected :m;:ammm? ftems—; z?f ff‘?e nmﬁi’ and loss
account {advertising revenue, rent, ubility costs; / S

The scope, detail and controllability of how mfs: ef:{mom;{j pa{% of s’:m} Pro;ef:fs aperating
stage was drafted are rather insufficient. \ :

On the other hand, it shouwld be noted that this is d{} wdiu:ﬂmﬂ of. me‘ economic part of
the Project, which the applicant can relatively easily remedy.

What is important, however, is which scenario of financing the investrment CF is valid
(I1.c) - which schedule for drawing the subsidy from the ROR app!‘ées and what amount of
loans is necessary to cover the investment budget. The seehario of CZK 385 million of
foans is valid with substantial objections or @aﬁzg::fﬁfy \f’h&’ unfeagible scenario of CZK 437
miltion of loans. .

IF the applicant is able to document and justify ms ;{“s ﬁmjeam Indicators contradicted
by this assessment are realistic, and documents that selected income (advertising, rental)
and cost items are realistic by disclosing the calculations @mff parameters, then the Project
and its operational stage can be judged to- be~financially feasible and sustainable.
However, this judgement cannot be, mammgwu%y formulated in this stage of the Project
evaluation.” :

Representatives of IMOBA al s su ém* tted a comment that the company Farma Capl hnizdo
a.s. was never aware of the above expert opinicns of the external project application
evaluators. They learned of their existence/oply from the media in spring 2017,

OLAF finds the approach-of.the managi mz guthority in the assessment and approval of this

project rather unusual gnd. b*mgs this fac:t to the attention of DG REGIO, Both external
experts formulated! ther objections to different aspects of the project application and
suggested that the g}rc};ect applicant had a chance to clarify the identified shortcomings in

their project proposal. However, the beneficiary was never informed of the results of this
external evaluation’ ‘and was not r@quwte&d to clarify the objected elements of the project
description. /I Spité of ’iihfﬁ seriousness of the exper ts’ comments and the absence of

explanations by the g}r{:s}ect apg:) icant, the project in question was approved.

2.3.9 Partﬂem M‘ th@ beneffcrary in the project implementation

In its pmnt -, the pr@}@(:{ application contains information abgut the partners of the
project bene*fzc rary. The company Farma Capi hnizdo a.s. in this part of the application
listed the foll ewmg entities:

- Golf Kon@p §té a.s. s’EC 256 16 242

- ZZN Pelhfimov a.s. (IC: 466 78 140}

- Jaroslav PeliSek FOTO, 2 vmsm K {1C 667 BO 5513
-~ Obec Olbramov vice (1C: 002 32 416)

- TK PLUS s.r.0. (IC: 253 10 593)

Annex 3 to the Additional information to the project application contains two cooperation
agreements. The first one was concluded between the gum:aarey Farma Capi hnizdo a.s.
and company Golf Konopidté a.s. {Identification No: 256 16 242). According to the
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contract, the mmpany Golf Konopi f\tg a.s. would prazv':} its accommodation capacity to
Farma Cap; hnizdo a.s., if necessary (the congress capacity of the farm was exceeding the
accommaodation {:a;mc: ty} The second agreement was concluded on 25 February 2008 by
the company Farma Capi hnizdo a.s. and Agrofert Holding a.s. (Annex 20 of this report).
In this agreement, the company Agrofert Holding a.s. committed itself to organising its
company events, agricultural days and one annual agricultural machinery expo every year
starting in 2010,

2,3.10 Information on the financial coverage of the project by the ﬁéﬁéfig:fary

After the project application was approved (21 August 2008), the %@mmi Caami Central
Bohemia approached the applicant by e-mail of 27 August 2008.and mqﬂwted submission
of the compulsory attachments to the grant agreement. Orie of- theﬁe attaghmmts was a
declaration of ensuring the financial coverage of the pmwcﬁz ‘In response to this e-mail, on
5 September 2008 Ms Nagyova sent, inter alia, a partial copy (verified by.a notary) of the
ipan agreement that the company Farma Capi hnizdo~a.s. signed on 23 Bumu 2008 with
the Prague branch of the HSBC Bank plc. in the am wnt of CZR-350-Mil.(i i total, the HSBC
Bank provided three loans to Farma Capi hnizdo a/5$./in 2008 in the tetal amount of CZK
455 Mil., see Annexes 13-15 of this report). This ;:}aré alhcopy of the contract does not
contain information about how the loan would” be guaranteed - e.g. via property
guarantee or guarantee declarations provided by a natural or'a legal person {(Annex 16 of
this report). Provision of an incomplete copy of the loan contract was justified by the
project applicant by respecting the business secrecy, ’

Article 2.11 of the full text of the loan contract signed between the company Farma Capi
hnizdo a.s. and the Prague branch of the HEBC %gm»q p;r contains information about the
oan guarantees: ;

«  Contract on the property guarantee in rﬁ:iatjm t@ re&i astates listed in the cadastre
record No 163, in the locality-ofTomice u. Vaojtic, where the property rights belong
to company IMOBA a.s. (Identification No; 261 24 459). This company was part of
the Agrofert Holding a:s. group in the peri iod of 14 August 2008 - 30 January 2014,
currently its only bhm’féhﬁm{%r is the company SynBiol a.s. owned by the trust fund
AB private trust 1.

- Guarantee cﬁeaiarat‘m a:s::w‘ﬁed by the company  Agrofert  Holding a.s.
(Identification-No: 261 85 610} This declaration was signed on 25 June 2008 by
Mr Andrej Babis, as the chairman of the Management Board of Agrofert Holding
a.s. on the basis of an agreement on the provision of a guarantee signed by the
representatives of the company Farma Capi hnizdo a - Ms Jana Nagyova and Mr
Josef Nenadal and by Mr Andrej Babié representing the company Agrofert Holding
a.s. (Annex-21 of this report)

With respect to the SME declaration, Ms lana Mayerovad noted in her reply to the
Opportunity to. mmm@m,e? 13 Qi?tﬂt}(fi'f;" 2017 that to her knowledge the company ZZN
AGRO: Pelhfimov a.s . betame a small enterprise already In 2007. According to her, the
mmpany was sold b\g its previous owner, and this exogenous change resulted to an
immediate" acs::ues ion of the SMFE ¢tatus. Due to this fact, the company representatives -~
herself~and Mr. Jwef Nenadal - confirmed in the application form by thelr signatures that
"Compared to the. previous accounting period there was no change regarding the data,
which could result in a change of category of the applicant enterprise {(micro, smafl,
medium-sized or big enterprise).”

OLAF notes that the SME decdlaration clearly defines the reference period, for which
economic data of the applicant company are provided, as "the last approved accounting
period”. None of the persons concerned confirmed in their comments which accounting
hooks were used as the source of information on the number of employees, annual
turnover and balance sheet total in the declaration. The website of the Collection of
Documents run by the Ministry of Justice contains the extraordinary accounting books for
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January - October 2007, no accounting books were published for the remaining months of
2007 or 2008. Assuming that the reference period for the representatives of Farma Capi
hnizdo a.s., when they submitted their project application on 29 February 2008, was the
year 2007 iar a part of it), and therefore, compared to the previous accounting period -
year 2006 - there was a change regarding the data having impact on the SME status, as,
until 31 December 2007, ZZN AGRQO pPelhiimov a.s. was in the ownership of its sole

shareholder, company ZZN Pelhfimov a.s., belonging to the Agrofert group.

2.3.11 Relations between Farma Capi hnizdo a.s. and mmpg:‘iy 'fyagé,a,sﬁ

The company IMOBA a.s. was the owner of the land parcels where the congress centre
was to be constructed, as well as of some real estates located on these parcels. In order
to be able to implement the project in question by the company Farma Cap; hmuﬁa a.s. it
had rented these parcels and real estates from IMOBA als. for, thg g::eremj 0f 22 years
(from 1 May 2008 to 31 December 2030) on the basis of i:w lease mnt?‘acm Mo 1/2008
and 2/2008, both signed on 27 February 2008. The mmg}any EMQBJX '#.5. ordered an
sxpert opinion from Mr on assessing the market val ue of the respective
parcels and real estates. As a pait of the su pporting, dommen%‘a{mn the expert was
provided with two unsigned lease contracts to be mmt%mﬁs@d by the companies Farma Capi
hnizdo a.s. and IMOBA a.s. According to these u.mtractsr the company Farma Capi hnizdo
a.s. was supposed to pay a monthly rent of CZK 42 000 and-CZK 100 000 for the lease of
the two plots of land. Eventually, the two companies signed two lease contracts for the
monthly rent of CZK 42 000 and CZK 13 2727 wapmt v\z,iy

The preparatory works preceding the construgion a}f ’e:hg? congress centre Capi hnizdo, e.g.
preparation of the concept, architectural m idy, engineering studies, etc. were ensured
and paid for by the company IMOBA #.s. In the period/2006-2007, the company SGL
project s.r.o. (Reg. No: 267 42 534) Issued.invoices for the company IMOBA a.s. in the
total amount of CZK 8 489 460, TM %:urs:::«p@am and national control bodies have i mt beem
informed whether this amount wasg wer compénsated by the project beneficiary to
company IMOBA a.s.

On 13 October 2017, mf’rmany TM{BBA 2.5, g:zmwdué OLAF with a copy of an invoice for the
amount of CZK 16 561 904 / EUR 642 000 and subsequently also with the wrregpond ng
contract, according to whi ¢h/IMOBA a.s/ mid the project documentation and licences
linked to the planned construct m;»o‘? tfm congress centre Capl hnizdo to Farma Capi
hnizdo a.s. In Octmer 2608, ‘

2.3.12 Website f:)f the com;yany Farma Capi hnizdo a.s

According to, mfmrmat;m{* rm:w ﬁﬁed by the company ACTIVE 24 s.or.0., the company
Agrofert a.g’ {R&Q‘ Mo: 61..85 610) ordered registration of i:hff internet domain
,capihnizdo.c2". This mmgam is also the holder of this domain. The domain was
r@gtstered oh 27 December 2007 and services provided in 3’%3*34;32' on to its operation, have
been paid for unti.27 Degember 2017. The financial costs related to the operation of this

domain;-were covered in the pmsc ?QO" 2015 by bank t:mnc:fers from the bank account
of the mmaany Agrofért Holding a.s. / Agrofert a.s. (on 1 October 2013 its name
Changed}

Inits repiy to the apportunity to commant letter, *éwe company IMOBA a.5. provided OLAF
with a copy of invoices i issued by Agrofert Holding a.s. for IMOBA a.s. and by this company
further to Farma Capl hnizdo a.s. to cover the costs of the website registration in
December 2007. No other invoices for the annual costs of the website operation in the
following years were provided to OLAF. Representatives of IMOBA a.s. explained that it
was Agrofert Holding a.s. who ensured the registration of the website in 2007 as the
company ZZN AGRO Peihfimov a.s. did not yet have the new management. However, no
explanation why Agrofert Holding a.s. / later Agrofert a.s. was paying for the costs of the
website operation in the following years was included In their commaents.
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2.3.13 Selected business activities registered by Farma Capi hnizdo a.s. and
Agrofert Holding a.s. in the reference period®

According to publicly available information gu%}% shed in the online Czech Business
Register, the company ZZN AGRO Pelhfimov a.s. / Farma Capf hnizdo a.s. had registered
the following business activities in the period of 2008-2011:

- purchase of goods for resale and sale, except for goods requiring a special permit

- agriculture

- services for agricultural and forestry primary production, except Services requiring
special permits ‘ '

- accommodation services

- property management and maintenance

- rental and lending of movable assets / .

- organising professional courses, training and other train f’*g évents mciw:’l g lecturing

- organising cultural productions, entertal rzmmt and Q{}&?‘étiﬁﬁ of @ntﬁrtammﬁm facilities

- operation of gymnastic and sports facilities zzmt% mummem for. r@gm@rat on and
reconditioning -

- Mediation of business and services ,

- breeding of domestic and Z00 animals and pmv ision of. {eiateﬁ services

- advisory services on agriculture and nutritio K

According to publicly available énfmmatioﬁ m%:} ishedin the online ué: h Business
Register, the company Agrofert Holding a.s./ Agrofert a.s. had registered t e following
business activities in the period of 2008-2011: o

- purchase of goods for resale and sale

- advisory activities in agriculture ;

- services in the field of administra Ztive admin ;tmi on and services of an organisational
and economic nature to r*am’*a; and legal g}dr%m

- Rental of agricultural equi wmem? :

- rental and lending of mwab%*@ ass am

- real estate activities ~

- organising professio 'm} ceyrses, rmmmz} and ather training events, including lecturing

- wtermecﬁary activi ty in the area of trade and services

- Activities of accountants, bu@&:kw; vy, tax records management

- manufacmm of m@ci and comppuynd feed

- business, finantial, mr‘gmwai;ma I and economic advisory activities

- manu?acture, traﬁ& arm services not listed in appendices 1 to 3 of the Trade Licensing
Act

Representatives. of-IMOBA  a.s. claim that links between two companles cannot be
assessed-on the basis of the activities that these two companies recorded in the Business
and Enttepreneurship Registers. According to them, the registration of these activities
only dam@nﬁtrat% an authorisation of a company to conduct such activity. In order to
assess links between two companies in practice, their actual business activities {confirmed
by Invoices) must be reviewed.

OLAF notes that the list of registered activities has been presented in the Opportunity to
| comment letter and in this report due to the mt that four years before submitting the |
project application, the company ZZN AGRO Pelhfimov a.s. di t} not conduct any eConomic
activity as demonstrated in their annual accour 'n:» published in the electronic Collection of
Documents (profit and loss statements from 2004-2008 Are in Aﬁmaax 11 of this report). In

¢ Source: hiips:/lorustice, crfiusfuifrenini
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order to evaluate potential links between the company and Agrofert Holding a.s. at the
moment of submitting the project application, it is necessary to look at the current and
possible future activities of a company. For this purpose, only data available in the
Business Register could be used.

However, for the period of 2008 - May 2010), OLAF also evaluated invoices that Farma
Cap: hnizdo a.s. issued to its customers, copies of which were provided to OLAF by the
Czech Police who requested the complete accounting records from IMOBA a.s. Although
IMOBA a.s. claimed that the principal area of business of Farma Capt hnizdo a.8. was
providing 4* accommodation and restaurant services (which, accaf‘e:%mg to-them, cannot
be considered an adjacent market to activities conducted by compahies from the Agrofert
group), the evaluation of invoices from the reference peri {}cﬁ {inc uﬁefﬁ in Annex 12 of this
repﬁr‘t} shows otherwise. While all income of Farma Capl hnizdo a,siin 2008 was from
activities conducted in the area of agriculture, the vast. magorry m’ the. wmpar‘yz
acti wtms in 2009 - May 2010 were conducted in the area {3? ddverti ising Tspecifically 99%
in 2009 and 90% in January - May 2010), which can be mm idered an adjacent market to
the business areas like agriculture, food processing of che mical ;}m{‘fufztmﬂ These were,
according to IMOBA a.s., the main activities of the companies.belonging to; Agrofert group,
see summary of comments Q%‘ IMOBA a.s. provided on 27/1 1;‘2@%? i further noted that
100% of clients of Farma Capi hnizdo a.s. in the drea of advertising in the reference
period were companies from the Agrofert group. OLE%F notes that the dominance of
advertising in the overall business activities of Farma Caps hinizdo a.s. continued also in
2010-2013, after the project implementation. was wm;}iewd in May 2010 and the full
operation of accommodation and restaurati <:m Seryi c:@s; was latinched, see analysis in point
2.3.14,

2.3.14 Expert opinion on the project ;}mﬁarm}‘ i;ry C@ska znaleckd a.5., Annex 23
of this report

The project application of the ccmpaw F‘arm {cm hnizdo a.s. was also subject to an
evaluation by a court-desi m‘sa*m‘ fi*}(pt””? wmpmy Ceskd z vaic%m a.s, (1C: 252 60 138).

According fo the C{}nrm«;mm f:ﬂ’ this waf jon:

-~ As regards the provision m“m@ f{:w? frony the HSBC Bank plc in the amount of CZK 350
Mil; the company Faria. Ca;:}: mufa a's. would not have received such loan without
guarantees ;.amwﬁec:f by-the- cammmm IMOBA a.s. and Agrofert Holding a.s. due to
high risk of the ;;%fafmm xswmtmmf and fow creditworthiness of the company.

— #nalysis of the !nVC&iCrﬁ‘S 15 wed :EW the company Fartma Capi hnizdo a.s. in 2010-2013
indicates tﬁat z:ampgsrezsﬁ ta the total amount of sales of own products and services, the
income foriadvertising. rep:menécd 91,25% (2010), 80,81% (2011), 88,19% (2012), &
71,49% {2023} respectively. These advertising services were provided mc?us;w;y to
companies. b@iem}mg to the Agrofert concern, mm@fy Agrofert Holding a.s. (1. fijna
2013 f:paﬁeéfw@f pfejmenovana na és:szwz“ a.5.), SKW Stickstoffwerke Plesteritz
i;mb;‘“f NAVOS, a5, ZZN Havlil kiiv Brod a.s., Primagra, a.s., AgrolZN a.5., JENA =
zemeﬁpfsky naf&u;} a.5., ZZN Pelhfimov a.s., a; ereq, 4.5, OSEVA, a.s., ﬁi%éCHEZA a.5.,
Synthesia; a. s,f Fﬁé‘!’:&‘ a.5., AFEED a.5., E?é‘”;ﬁ% a.s., Agroservis ?"acfmv, a.s., Duslo, a.5.,
ZZN Polabi, PR’EC}L, sa,g,, 27N POMORAVI a.s., PENAM, a.s., Kostelecké uzeniny
a.5., HYZA aﬂsef AGROTEC a.s., Lovochemie, a.s., OLMA, a.s., Agrona, a.s., Miekarna
Hlinsko, a.s.

— The accounting data of the company Farma ¢ apl hnizdo  as. for 2010-2013
demonstrates a significant difference between the estimated and the real economic
indicators of the given investment project. The highest planned value of the long-term
tangible assets (2010) was CZK 374 Mil, including the non-movable property of CYK
349 Mil. In reality, the value of the non-movable property reached CZK 455 Mil and
incomplete properties the value of further CZK 90 Mil. Such significant differences




OCM(2017126223 - 19/12/2017

could not have been caused by increased prices of the contractors work or unexpected
extra-works. In relation to these differences, the value of actual foreign resources
significantly differed from their estimated value. Apart from the announced loan, the
investrent required Further significant financing from non-banking private sector. On
31 December 2012 the value of short term liabilities of the company reached the value
of CZK 336 Mit, while their estimated value for that year was only CZK 7,6 Mil,

~ In spite of practically double value of the implemented investment and significantly
increased foreign financial resources, the actual value of the infer est rate costs was
much lower than their estimation listed in the project application.; ’

~ The real staff costs demonstrate significant difference from their, %z;;mamm, especially
when it comes to the managerial staff. In 2011, the overall costs of. the maﬁageﬁai
staff (1 person) were CZK 5.3 Mil (CZK 448 000 per month)-in 2012 t-was CZK 7.5 Mil
(CZK 629 000 per month) and in 2{}53 it was (ZK 7.6 "‘v’fsf (3 ,{*@w@ﬂg, CZK 211 000 per
month), while the planned monthly salary of a company. mamger was CZK 100 000,

- Analysis of the actusl sales shows significant u’:g;;f@ﬁormfl me;;a;gzmd to the project
prognosis. This disproportion is mainly present’ ip \the mfﬂpagmaﬂ of the sales.
Advertising services are represented on the total sales\in 2010 - 2013 with the share
ranging from 71.49% to 91.25%. Without the income from advertising, the overall
sales reached only CZK 6 Mil in 2010 which would not be sufficient to cover even the
staff costs for that vear (CZK 13 M. Thesame mfwfwz fm‘{”ai"iiffﬁ% in 2011-2012.

~ Without the advertising sales to {Of??ﬁwﬁlt’% Qﬁ?;‘f?i} “aré: of the Agrofert concern, the

company would not be able to meet its.obfigations mﬁuff:mg from the loan contracts
concluded with the HSBC Bank plc ;

2.4 Interviews conducted by 0LA§ .

On 27 March 2017, JUDr. {notary who recorded minutes from the
General Assembly meetings of Farma capt hnizdo a. 5.} was interviewed as a witness by
the OLAF investigators in relation to the preparation and mp memat ion of the project of
the construction of the multifunctional congress centre Capi hnizdo and inter-related
ownership of the company. ZZN AGRQO Pelhrimov a.s. / Far o izdo a.s. in the
period 2007-2011. /Af the. beg;mn ng of the interview, Mr ﬂrefarr&d to the
professional Sﬁcr&cy that he wa; ‘hound with according to the notary code. As his secrecy
obligation had not been lifted "%*ge did not answer guestions of the OLAF investigators
related to the organisat] z:m @5 the General mfsemmy meetings of the company ZZN AGRO
pelhfimov a.s¢/ Farm& Capl hinizde a.s. and related documentation. He stated that all his

professional/activities_are related to the legitimate interests of his clients in compliance

with the notar ry code.

With a view of possible difficulties to obtain information from Mr _du@; to
professional secrecy, OLAF contacted the Czech authorities - first the Ministry of Finance
{QCM(EDW}@@&?S} aid-then the Crech Chamber of Notaries (OCM{2017)5666) - with a
request for.assistance during the interview fsf ‘Vk Both institutions refused o
provida. the r&que%teé cooperation to OLAF claiming they were not competent in this
matter (OCM(2017)6243 and OCM{2017)5869)

On 28 March 2017, Mr Vaclav Knotek (legal representative of the successor company of
Farma Capi hnizdo a.s., participant r:;? the beneficiary company’s General Assembly
meetings, one of the three persons who sold shares of Farma Capd hnizdo a.s. to IMOBA
a.s5. In 2013) was interviewed as a witness f;;y the DLAF nvestl ﬁat@m in relation to the
preparation and fmmeme ntation of the project of the construction of the multifunctional
congress ceﬂt*e Capi hni izdo and inter- @Eaiwj ownership of the company ZZN AGRO

Pelhfimov a.s. / Farma Cap hnizdo a.s. in the reference period 2007-2010. At the
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beginning of the interview, Mr Knotek referred to the professional secrecy that he was
bound with, which does not allow him to provide a witness statement related to his
clients. Mr Knotek agreed that he would ask his client whether he was interested in lifting
his secrecy obligation and he would subsequently inforrm OLAF of the outcome. Following
the interview, Mr Knotek has not contacted OLAF regarding this particular matter.

With a view of possible difficulties to obtain information from Mr Knotek due fo

professional secrecy, OLAF contacted the Czech authorities -~ first the Ministry of Finance

(OCM(2017)4645) and then the Czech Chamber of Attorneys (OCM(2017)5665) ~ with a

request for assistance during the interview of Mr Knotek. Both institytions refused to

provide the requested cooperation to OLAF claiming they werg not Lomgseteﬂt irt this
matter (OCM{201736243 and QCM{2017)7667).

On 38 March 2(}1? Mr }asaf ﬂeamﬁa% {legal gemesmmme of the ban f‘ma;'sf mmgany
mrms&med by the OLAF mvest}gamfs in s&faﬁaw ko tha ;:swmratlm aﬁd implementation of
the project of the construction of the multifunctional congress centre Cam hnizdo. During
the interview Mr Nenaddl repeatedly referred to the “exhaustive.statement” that he had

already provided on this issue to the Crzech Police &m} ht”f stated> he wmuiﬁ not answer any
further questions, S0

In the explanation Mr Josef Nenadal provided to the Palice he, inter alia, stated the
following: , ,

LAn my capacity of the Chairman of the Board of Directors of f‘ﬁe company Farma Capi
hnizdo a.s. I was responsible for the construction of ‘the farm while Ms Nagyovd was
responsible for the preparation and application of the subsidy implementation, and Mr
Kalivoda was responsible for operating activities. The-shareholders of the company, or
anyone efse, did not interfere with the affairs_of-the company. I co-signed the grant
application prepared by Ms Nagwwm iy e ;wgfffm of the chairman of the Board of
Directors. I figured out that the f“am;mrw Farma Capl hnizdo a.s. was a small or a
medium-sized enterprise and could therefore apply fm @ grant. [ was therefore surprised
by some of the press mgwés maé «mmgw;rm s};"*ﬁmf ise.’

On 5 April 2017, Ms 3&:‘53\ Mayamva, ‘born Nagyova (legal representative of the
beneficiary company who sgﬁad the prdject application and the SME declaration) was
interviewed as & person “toncerned by the OLAF investigators. At the heg} nring of the
interview, Ms Nagyova g}reswtw her statement, in which, inter alia, she informed the
OLAF investigators of the following:

"The mmu&f@ of the Extraordinary General Assembly Meeting of the company ZZN AGRO
Pelhrimov a.s. .held on 17 January 2008 clearly indicate that the company had three
shareholders’ aérmd}f an the date’ of this meeting. In the process of the multifunctional
congress centre project preparation, after my election to the board of directors, I was
interested in learning who the shareholders of the company were with respect to the
gualification of the wmﬁam;f as an SME Based on the above-mentioned minutes of the
Generat Asgem&!y meeting; I turned to the shareholders’ representatives, who declared
that 3;‘! the shareholders-were natural persons ~ not involved in a business. As the actual
mmpaﬂy shargmszzf’ers did not participate in person in the General Assembly meetings
when 1 exef"mged my position in the Board of Directors and there was no way for the
company to deterrine which particular individuals were the actual shareholders, we
assessed that, in line with the Commission Recommendation of 6 May 2003 No. 2003 /
321 7/ EC, we could declare that the company was an SME. From all available information,
it was clear that the company was not, even partially, ,;xzf«cuf to any legal entity and was
therefore an independent business. This statement was part of the grant application. The
company was outside the Agrofert group. In addition to the above, it was Clear that the
company with jts new owners and new business activities was standing on a non-related
relevant market in relation to companies owned by Mr Andrej Babis, thus making its SME
status indisputable, as recommended by the Commission. OFf course, I was studying the
avaflable definitions, and I consulted the relevant grant-providing authorities, and I was
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assured that if the conditions of the Commission Recommendation on the definition of
SMEs were met, so that even with regard to the history of the company - when the
company was part of the Agrofert concern - there was no doubt that it was an SME. "

The OLAF investigators attempted to raise further questions to Ms Mayerova in addition to
her opening statement. When they raised this request Ms Mayerova only noted that she
had already stated everything that she considered important at that moment.

On 28 March 2017, Mr Jaroslav Faltynek (a member of the Management Board of the
company ZZN Pelhfimov a.s. which sold shares of the company ZZNAGRQ, ?@1‘13’ mov a.s
to new owners on 31 December 2007) was interviewed as a witness by the {;}L&F
investigators in relation to the matter of ownership of the company ZZIN AGRO. Peihﬂmm
a.s. / Farma t;a;j i hnizdo a.s. in the reference period 2007-2010. Ab the begm(} ng of the
interview, Mr Faltynek explained that he was acting as a. d@mty -chal rman of the
Management Board of the company ZZN Pelhfimov a.s, amﬁ wak. nwer ‘working in the
beneficiary company ZZN AGRO Pelhfimov a.s. / Farma x{%@ %”m izdo %,

Mr Faltynek remembered neither the details of the shams tmn%ct ion that took place in
December 2007, nor the act of issuing the initiak &har% of ‘the {:mmt}any ZZN AGRO
Pethfimov a.s. when it became a shareholders’ wn\;}any on 1 December 2007. He
confirmed that the price of the shares of the company. ZZN AGRO Pelhiimov a.s. was
established on the basis of an expert opinion before they were sold. He confirmed that he

signed the sale/purchase contract on the shares concerned gn 31 December 2007 but he
could not remember detalls of this act or the sp@cmf; {:mtrar*tua& provisions.

My Faltynek did not provide OLAF with W@qwgtm mwmaimﬂ about the hand over of the
shares, paymeﬂt of their price or preparatory works on the construction of the congress
centre Capi hnizdo in 2006-2007 when the company-ZZN Pelhfimov a.s. was the only
awner or shareholder of the company ZZN M@m Pelfimov s.r.0/ a.5. When answering
the questions, Mr Faltynek either %ateié i{.?‘cﬁt e muicﬁ not remember these details or that
he did not know the answer, ;

On 28 March 2017, Mr {(one of the alleged owners of the company ZZN
AGRO Pelhfimov a.s, / Farma Capl ntnedo a.s. in the p%ﬁf?‘i@d 2008-2010) was interviewed
as a witness by the OLAF. rwss%hjsatm in_relation to the matter of ownership of the
company ZZN AGRO Pelhfimov a.s, / Farma bdp hinizdo a.s. At the beginning of the
interview, Mr g}zgsem;eﬁ toL the QOLAF investigators his declaration, in which he
stated the following RN "

According to Mr at the heginning of 2008 he acquired 60% of shares of the
cornpany Farma Capi hnizda a.s. from his sister Ms Monika BabiSova, and from two adult
children of Mf Andrei-Babié - Ms Adriana Bobekovéd and Mr — Mr

was holding these shares for his sister and two minor children of hers and Mr Andrej
Babis.

At the be‘:‘:g rmmg Qf’ 2008, hé‘ became a member of the Supervisory Board of the company.
Being" dnthis posi ition. he . was supervising public procurements organised by the company
and wag pmmnt during the control days on the construction site,

As of i &Eﬁ;}temﬁc*r 2010 he became a deputy chairman ¢f the management Board of the
company and joined its daily operations . He was specialised in marketing.

According to qu the company Farma Capl hnizdo a.s. fully complied with all
requirements related to the subsidy it received,

He further noted that the company suffered from the global economic crisis after its
operation was launched in 2010. As the financial problems of the company persisted,
2013 it became inevitable to took for & new mvewtur to ensure further running of the
company.
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Mr- refused to answer further questions of the OLAF investigators. He only
confirmed that he acguired the company shares as a natural person, not as an
entrepreneur, or on behalf of a legal entity.

On 29 March 2017, Mr -{a member of the Management Board of the company
ZZN Pelhfimov a.s. which sold shares of the company ZZN AGRO Pelhfimov a.s. to new
owners on 31 December 2007) was interviewed as a witness by the OLAF nwest igators in
relation to the matter of ownership of the company ZZN AGRO Pe%hrimav a.s. / Farma
ng}f hnizdo a.s. in the reference period 2007-2010. At the beginm m;; of the_ nte rview, Mr
Platil clarified that he was active in the company ZZN Pelhfimov a.s. approxi mateﬁy in the
period 2006~2008, He never worked for the company Z2ZN AGRO Pel b;%mmf 5,70y A a.s.

Mr -mu id not remember details of the shares transacti z;m that t:tmk &iam in.December
2007, neither the act of issuing the initial shares of the campany ZZN AG thfimov
a.s. when it became a shareholders company on 1 December 2007, Mr did not
provide OLAF with requested information about the hand over of the sold gharm @aymew
of their price or preparatory wwrka on the construction f}f the mngrézss centre Capi hnizdo
in 2006-2007 when the company ZZN Pelhfimov a.g wasz ‘the only owner or shareholder of
the company Z2ZN AGRO P&ihiﬁ’mév s.r.0./ a.s thnn answering the questions, Mr

either stated that he did not know the answer orthat he'¢oyld not remember the details.
He claimed that he learned about the project of the congre 255 sentre {:ap i hnizde only from
the media. He was aware that the wmps}zw ZZN Pelhfimow a.s. owned a daughter
company which was not economically active;, but he-was not aware of its name. He only
learned the detalls from the press. - .

On & April 2017, Mr Ludék Kahvmda (a_member” m’ the Management Board of the
company ZZN AGRO Pelhfimov alsd / ?arma Ca;z:x “hnizdo a.s 5.) was interviewed as a
witness by the OLAF investigators In el :’fai: on o i:%w matter of @wmrsh ip of the company
ZZN AGRO Pelnfimov a.s. / Farma &ap %r; zdo a.5. in the reference period 2007-2010. At
the beginni mg of the ﬁi@w ew, Mr Kafi voda me?wmxed to the OLAF investigators his
declaration, in which he stat@d the mé?aw NG

As of 17 January 2008 he beﬁam&* ;;a member of the Management Board of the company
ZZN AGRO Pelhfimov a.s. /“Farma Capi hnizdo a.s. After the construction works were
faunched, he was responsible for the constr uctian»miated matters. The Management
Board of the companhy had regular mewmgs where issues related to the preparation of
the project application as well as its financing were discussed.

Considering the fact that Mr Kal vada is related to Mr -they are cousing) he
decided not tg} make furth@r camme nts or to answer the OLAF investigators’ quastions.

On 6 April 2017, Mr_ (the chairman of the Management Board of the
company ZZN Pe!hnmov 4.8, which sold shares of the company ZZN AGRO Pelnfimov a.s
to new owners m‘z 31 December 2007) was interviewed as a witness by the GLAF
investi gamrs -elation to the matter of ownership of the company ZZN AGRO Pelhfimov
a.s. / Farma Capi hnizdo a.s. in the reference period 2007-2010. At the beginning of the
interview, Mritamd that he could only answer questions related to the changes in
the ownership of the company ZZN AGRO pPelhfimov a.s. / Farma Capi hnizdo a.s. but he
could not provide OLAF with any | ﬂfmma ion about the preparation of the project of the
construction of the congress centre Capi hnizdo as he did not know anything about it.

As for the sale of the shares, Mr- stated that this transaction was discussed and
approved in the management board of the company ZZM Pekhiimov a.s. approximately in
the mid-December 2007, The shares were issued in paper form as bearer shares. Before
they were sold, their value was estimated by an expert, The price of the shares was paid
by a bank transfer from the bank account of Mr Andre] Babié. The shares were sold o
three natural persons »_, Adriana Bobekovad and Monika BabiSova., On 17
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January 2008, Mr Kalivoda participated in the General Assembly meeting of the company
ZZN AGRO Pelhfimov a.s. in the function of the registrar. In this moment, the company
ZZN pelnfimov was the only shareholder of the company ZZN AGRO Pelhfimov a.s. On this
day, new members of the management board and the supervisory board of the company
were selected and approved by the General Assembly. By the nomination of new members
of the management board, his furnctioning in the company ended.

Mr rm;ided OLAF i ‘ﬂwstigamm with documentation related to the sale of shares
of the cam;}my ZZN AGRQ Pelhfimov a.s. on 31 December 20077 He-denled making
further comments on the matter, ST

When the investigators studied the documentation, they asked: My -‘adcﬁ tional
questions, which, however, he did not answer. In “&aatm to questions posed by the OLAF
investigators, Mr q@ﬁ:h@r stated that he could not remembec the. de&t or he did
not know the answer, or tnat he referred to his opening gt:a?“ememt

On 31 March 2017, Mr Tomas Rak _(chairman of the'! amagemmt SQam of the company
77N AGRO pPelhfimov a.5, / Farma {:ap hnizdo a.s.) was interviewed as a witness by the
OLAF investigators in relation to the matter of wmwsmp of the company ZZN AGRO
Pelhfimov a.s. / Farma f;»:ﬁ;ﬁ} hnizdae a.s. in the refepence g}%n(}ﬁ 2007-2010.

At the beginning of the interview, Mr Rak noted-that the wmts which are subject to this
OLAF investigation took place 10 years agg and therefore he could not remember all the
details. Mr Rak was approached by Ms ?\Eagywa in. 2009 with a request for help i
preparing construction of the congress centre Capi hmzdm Later in 2009, Ms &iagywa
offered him to be part of this project,/In November 2089; he started working for Farma
Capi hnizdo a.s. as an employee and’ h;s; task was to- mmw ise the construction works on
the congress centre. Mr Nenadal was his_supérvisor-tater in the project implementation
Mr Rak left the construction works aﬁd‘ rarted z:im%ng with the dally operation of the
centre, o i

During his work at Farma Qa;::: hmzm‘a g M Rak could not remember any Genersl
Assembly meeting that he would have called or participated in. During that time he never
met the company owners aﬁﬁ he chi {i not %mmw who these persons were,

In the framework of the w@}emt ’ﬂp PW‘!W"?E}{ ion, the accountancy of the company was
ensured by Ms Knobové-and ather two external fompan‘fﬁi} As for the project financing,
the company drew several bank ioans, Mr Rak claimed that he was not dealing with the
financial aspects of the investrent, According to him, it was Mrdwm was
responsible for this field of mmg:sétemca Mr Ralk was not aware of any financial problems
the company cc:sutd have baen fact n{;

Mr Rak ?urth&r stated thaz ezs: t%m end of his employment in Farma Capl hnizdo a.s.- mid-
2010 - the company started operating its business. The income coming from these
activities was sufficient to cover the operational costs. Mr Rak had no information about
the ability of the company to pay back the bank loans. Me was convinced that the business
aperamons of the company were designed the way that they would ensure proper running
of the C{}m;aam

On 29 June ?Qi? MrM{aumtf;ﬁ approving the annual books of the
company Farma Capi nnowne period 2008-2010) was interviewed as a

witness by the OLAF investigators |n relation to the matter of ownership of the company
ZZN AGRO Pelhfimov a.s. / Farma Capi hnizdo a.s. in the reference period 2007-2010.

Mr _haﬁ been work‘ng as an auditor since 1995, His company {(A&CE Auditofi a
znaici prana spol. s r.0.) was among the first ones that started cooperating with Mr Andre]
Babi$ and his company ﬁgm?ef‘t This audit mmadrzy was also engagtd by company ZZN
Pelhfimov a.s. which is also part of the Agrofert group. It was via this company that Mr
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-§earned about the existence of the company ZZN AGRO Pelhfimov a.s. / Farma
Capi hnizdo a.s. He was not personally conducting audits in this company; he only signed
the audit reports.

Company ARCE Auditofi a znalci Praha ape’ S 1.0, was conducting audits of the annual
accounts in ZZN Pelhfimov a.s. since the late 90's based on a cmtract The company had
separate contracts for audits with the company Farma Capl hnizdo a.s. for the period of
2008 - 2013, As far as Mr ould remember, these annual cmntractg were signed by
the members of the Management Board of Farma Capi hnizdo a.s. ’Ms 3&3?”%&3 Nagyova and
Mr Josef Nenadal) on behalf of the company. : . .

Mr could not provi ide the OLAF investigators with details mncemm ng if"%f" audits his
company conducted in Farma mr‘ i hnizdo a.s. He refused to answer fur fti%r questions that
were related to specific aspects of the annual reports of Farm Lag‘; had gdf} .5,
{specifically, the missing report on relations between the-Company “and-its-controlling
company) which were subject to approval by his ﬁua;t company. M reférred to the
statement recorded In the respective audit file, i.e. that the _company, Farma Cap hnizdo
a.5. was not part of the Agrofert group. Further, he stated hai during t;e}aamtg in Farma
Ca;:x hnizdo a.s. representatives of his audit gf}m;}aw communi icated mainly with Ms
Knobova and Ms Prochazkova, the person wsmm;bw fc’ar acmumting serwce in Farma Capf
hnizdo a.s. ; ;

In response to other questions of the QOLAF zw%t gamm Ms !:;iated that he was
bound by the professional secrecy that his client had nob lifted for the purposes of the
OLAF interview. At the end of the interview, the investi igators_asked whether now, havi irg
sufficient information about the focus of the QL&F investigation>he would ask his x! ent for
lifting the secrecy obligation, Mr - epli »3:} that he probably would not.

2.5 Operational meetings with the i:zech Pmtme anﬁ the Public Prosecutor's
Office « : :

During the investigation, the OLAF investigators organised several operational meetings
with the Czech Police and the supervising public g&msycumr in charge of the national
investigation (case No KRPA--505939/TC-2015-000093- -NL). During these meetings, the
national and OLAF investi t;gatc}r:;« discussed specific aspects of the case, coordinated their
investigative activities and exthmgi%e:%s relevant information and documentation. OLAF and
Police exthangecﬁ results of their investigative activities, includi ing information on possible
applicable provis ms of {“h@ EU and national legislation.

As for the national g:}mceefj ﬁg% on the last operational meeting of 6 October 2017, the
Police informed OLAF that the criminal procesdir ngs in this case had been launched and all
persons aﬁcused wezacﬁgcia ty notified of their accusation.

2.6 E"xpert c:;:sm:cn pmpamd on order of the company IMOBA a.s., one of the
persons cant&ameﬁ in the case, Annex 10 of this report

In theirreplies tiy Qp;, ot umty to comment, two persons mm@wn@d provided OLAF with the
expert, opmon prepared on the order of company IMOBA a.s {?\2(}3/’11;2&16 of 22
February 2016.prepared by Mr_ This expert anm on was focused on
the ehqtbhty of-the subsidy provided to company Farma Capl hnizdo a.c for the
construction of the congress centre {project No CZ.1. 15/2.1.00/01.00095). This opinion
No 3/11/2016 was prepared by Mr and completed on 22 February
2016. The full text of this opinion in CZ 15 in Annex 6 of this report.

First, the expert summarises the content of the project application and the conditions of
the call for project No 4 under which the project in question was approved, For every
aspect of the call for projects, the expert makes a short assessment and concludes that
the conditions of the call were met,

In point 4 of the opinion, the expert analyses in detall the SME qualification, First, he
summarises the legal fs awewmk of the SME definiticn, referring to Act. No 47/2002 on
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the support of small and medium-size enterprises (with the SME definition in Art. 2),
Commission Regulation No 70/2001, and the interpretative guidance on SME definition
prepared by the agency CZECHINVEST.

With respect to the SME definition, induded in this guidance paper: "In the case of an
enterprise that prepares consolidated accounts or is included in consolidation, the
economic indicators (No of employees, turnover, and the balance sheet total) may be
determined on the basis of the consolidated financial statements.”, the expert states that
the company Farma Capl hnizdo a.s. was not connected to any atﬁef company via its
ownership structure, and was not included in any consolidated, ﬁnaf"xuai statement.
Therefore, as a conclusion, the expert states that the mmpany F&zrma Ca;:; ’é"’m zdo a.s.
qualified as an SME. .

In point 6.2 of the opinion, the expert elaborates on f:?m wmmmh:p stmcwm of the
company Farma Capi hnizdo a.s S :

It is noted by OLAF that in his report, the e:g.;z rt does m;t provige: canf;rmamm of the
ownership structure of Farma C}z;y hnizdo a.s. or its dw&iag}mamt in the reference period
of 2007-2010. OLAF notes that in a view of provisions of. Annex to the Commission
Recommendation No 2003/361/EC, without a duly dmmmen@:ed krn@w%&dge of a company’s
ownership, it is impossible to make 2 sound wdgement e;}r'; the existence of a parther or &
linked enterprise to this company. w

The expert provides information about the issuance of ?“ze 20 Dearer shares by the
company Farma Capi hnizdo a.s. and dagmmie n of.general conditions of manipulation,
use and transfer of this y,r:}sa of shares. He claims that submission of such share at the
General Assembly meeting is the smiy mi@wm* mears f:zf veri ification of the actual share
DWners,

QLAF notes that according to Afti ieac, of~ Agsca ;ﬁtmn of Farma Capi hnizdo a.s.,
shareholders did not need to present the'shares when participating in a General Assembly
meeting. Specifically, the articles state’ the following: "The shares are free at any
moment; rights connected to the shares' .ownership shall be executed by a person that is
able to provide the shares; or.is-gble to demuonstrate — via a written confirmation of the
share's deposit - that these shares had beers deposited for him in accordance with the
applicable rules.” . L

Further the expert claims-that the ownership of shares can change from one day o
another and these ransférs are not recorded aﬂgwm—s;e Therefore, the decisive moment
is when the shares are ;ﬁ)resemﬁgﬁ at the beginning of the General Assembly meeti ing and
the record of their owners is made. According to the expert, the notary participating in the
General Assembly meeting cannot verify the shares ownership, as they could have been
transferred toa new f}‘ﬁ}ﬁ@f 3&53@ ésefo e the General Assembly meeting.

OLAF underataﬂd*“ E%“e W:r}tam of bearer shares, However, a company that issued such
shares and mmgequemty‘ applied for and received a subsidy, for which only small and
medium enterprises qualified, needs to bear in mind its obhgat ions resulting from the
grantagreement.~Considering the fact that a company can acquire or lose the SME status
from one “day to another with a simple change of the ownership structure and the
representdtives of such company are obliged to inform the respective authorities of such
change{and the consequent loss of the SME status), they need to keep reliable records of
its owners, There-ate maeans to keep such records, the use of which, however, was not
demonstrated to OLAF during the investigation process.

In the next part of the report the expert provides information about the exclusion of the
m mpany Farma Cag:z Mnizdo a.s. from the ¢ r'»aué’dat‘grﬁ of Agrofert Hsldan 8.5, and s
linked companies. In the Annual rfz'fs;’:;orz of Mgmf@ fobdis “:q a.s. for 2007, it is stated that
due to the sale of the company ZZN AGRO ,@}e!hr mov s.r.0. i was excluded from Hs
consolidation unit., When the legal form of the a:{}mg:}amy changed to a shareholders
company on 1 December 2007, the newly established company was not included in the
Agrofert consolidation unit, Based on these facts, the expert concluded that the company
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Farma Capi hnizdo a.s. formed part of the Agrofert consolidation unit until 31 December
2006. Farma Capi hnizdo a.s. was merged with the company IMOBA a.s. on 1 June 2014,
It never became part of the Agrofert consolidation unit.

OLAF notes that company ZZN AGRO Pelhfimov s.r.0. / a.s. was in the ownership of the
company ZZN Pelhfimov a.s., a 100% daughter company of Agrofert a.s., during the
whole year of 2007 until its shares were sold by ZZN Pelhfimov a.s. to new owners on 31
December 2007. From the accounting point of view, company ZZN AGRO Pelhfimov s.r.0.
was for the last time included in the annual consolidated accounts uf the, Agmf&rﬁ group in
2006, ‘o _

Due to the exclusion of ZZN AGRO Pelhiimov s.r.o. from the Agm?ez‘t mnsahﬁamn unit i
2007, data on the number of emplovees, ’fuf nover or the balance sheet total rélgvant f{;r
Agrofert a.s. and its companies included in the holding should™ n@t have f}e&n faken into
account when the gm}ﬁ{:t application and declaration af the 32\’%5 s:}ua ffication was
submitted by Farma Capi hnizdo a.s. in February 2@%‘38 '

The expert presents his opinion that "In the subsidy schezmsf of 2007-2013 it was not at all
decisive who the shareholders in the grant bepeficiary companies were. It was not
necessary and even possible for the fT?ﬁ{?ﬁg!:"}g’ aaéfmm‘:y to identify the companies’
owners. " :

OLAF notes that information about the ownerghi iprof the a;:af:::%x{:am company is elementary
in subsidy schemes d@glgf’wd for the support of small and medium enterprises, considering
the applicable rules on possible links between companies via natural persons {(Art, 3.3 of
the Annex of the Commission Rec omm@nd&tmn N/ 7003;’3&31}

In addition, the European Union has, mavm:o@ m’*xsz&ambie attention to the prevention of
using the financial system for the purpose-of. mmey faundermg and terrorist financing
over the last two decade, see tha Dg:aﬁt vemNo 2005/60/EC of 26 October 2005 (later
repealed by the Directive (EU) 2015/849 of 20 May 2015),

The expert further explains definition of an independent enterprise, referring to Art. 3{2)
of the Commission Recomimendation No 2003/361/EC:

“..However, an enterprise may be mﬂked as autonomous, and thus as not having any
Qar‘tn&r enterprises, even if this 25 % ff?:ﬁshufd is reached or exceeded by the following
investors, provided that those investors are not linked, within the meaning of paragraph
3, either individualiy or gamrfy to.the enterprise in question:

{a) public investment wr;:‘sordrmmg venture capital companies, individuals or groups of
fncﬁv!d&a@ with a regular ventura f‘.g,z‘u‘f"a! investment activity who invest equity capital in
unqguoted businesses ( éawme% angels’), provided the total investment of those business
angels in tfve sam&* eﬁﬁ‘&{;}f‘méﬁ is jess mm EUR 1T 250 000; .7

The expert if:?, Qf the Gp mf:m that shareholders meeting the above criteria do not represent
an obstacle to providing 8 subsidy to an SME. According to him, Farma Capi hnizdo a.s
fully complies with the SME definiticn and it does not matter whether it was an individual
or a group of investors who invested their financial resources in its business provided that
they comply with the definition of “business angels

The expert does not clearly stipulate in his report whether the three natural persons that
purchased the shares of the company ZZN AGRO Pelhfimov a.s. on 31 December 2007 are
to be considered “business angels” within the meaning of the guoted definition included in
the Annex of the Recommendation, The expert neither presents evidence that these three
persons represent individuals with a regular venture capital investment activity who
invest equity capital in unquoted businesses’ as required by this definition,

The expert excludes the possibility of purposeful action of the investor due to the fact that
at the moment of submitting the project application in February 2008, Farma Capl hnizdo
a.s. was not part of the Agrofert group. When presenting the timeframe of events, the
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expert states that company ZZN AGRO Pelhfimov s.r.o. was part of the Agrofert group
until 31 December 2006 and that as of 1 January 2007 it was excluded from the holding.

OLAF notes that the respective call for projects No 4 was published on 20 December 2007, 1
The available facts demonstrate that shares of the company ZZN AGRO Pelhfimov a.s. %
were sold by its previous owner, company ZZN Pelhfimov a.s., which is a 100% daughter i
company of Agrofert Holding a.s., to three new owners ¢n 31 mec@mber 2007. i

The expert further states that the wmgany ZZN AGRQO Pelhfimov 4, s ;:\re;:kared separate
accounting books for the period starting on 1 December 2007, wi msut menteomng the end
date. These accounting books were not ing udm in the consolidated books for the Agrofert
Holding a.s. and its linked companies for the year 2007. The %m@ﬁf -proclai m5 that the
reference period for assessing the SME qualification of Farma- Eapi hmzda a.5,. m the year
2007. As the annual consoclidated accounts of Agrofert Hol t:img @.5 ~and- linked
companies for 2007 do not include company ZZN AGRO Pel ht‘ OV 8% e:} j a.s., ihe axpert
concludes that Farma Capi hnizdo a.s. was correctly qualified as an QM‘ES

OLAF notes that the expert made no comments on the declaration of me g:)m}ea:i applicant
representatives who confirmed with their signatures’ that “compared to the previous
accounting period there is no change regarding the data}. which could resuit in a change of
category of the applicant enterprise (Micro, si mall, medivmssized or & big enterprise).” If
the expert correctly confirmed that the reference per fod~ for_the purposes of the SME
declaration was 2007, than the grevious afmmt ing period was-the year 2006, for which
annual accounts are available and which dammmtmm that “the company ZZN AGRO
Pelhfimov s.r.o. was 100% owned by the com;:}any 27N ?’rﬁ%ﬂr mov a.s., a 100% daughter
company of Agrofert Holding a.s. . -

3. Legal evaluation

Call for projects No 4 g;ubiiéﬁéd by the managing authority of the Regional
Operational Programme Central Bohemia ™~ '

Art. 5 ,
The eligible beneficiaries are:

- entrepreneyrs purstant m\Am: 2 ofthe Business Code No 513/1991 Coll., who qualify as
small or medium enterprises, ha\sﬁz been conducting a business activity for zat: feast 2 years
and are conducting thur actmt igs i m the field of tourism,

- entrepreneurs pur&uar‘zt m Art,.2 s’:f the Business Code No 513/1991 Coll., who qualify as
small or medium énterprises; they have ?}een conducting a business activ %:\,f for at least 2
vears, are car;cfus:mmc; their activities in the field of tourism, and have been conducting a
business activity for less than two y@dr (only applicable for project beneficiaries located
in municipalities with less than 2000 inhabitants).

Instms{mng for the applicants and beneficiaries of the ROP Central Bohemia

In poi int' A of the “Definitions” included in the instructions published in the framework of
the Regional Operational Programme fm" Central Bohernia, definition of a small and a
medium enterprise refers to following:

“When calculating the number of employees and the annual turnover or the balance sheet
total, it is necessary to consider data about the partner enterprises or linked enterprises
(if applicabie) in compliance with the EU legisiation - Commission Recommendation No
2083f’3§1ff§£? of 6 May 2003 concerning the definition of micro, small and medium-sized

nterprises Official Journal L 124 of 20 May 2003, p. 36-41) an extract from this
r&mmmen{!miarz is cited in the Annex of the Commission Regulation (EC) No 364/2004 of



OCM(2017)26223 ~ 19/12/2017

25 February 2004 amending the Regulation (EC) No 70/2001 as regards the extension of
its scope to include aid for research and development.”

Pursuant to point VIIL2 of the instructions: "The applicant / beneficiary is obliged to
demonstrate that he is a small or a medium enterprise. Not respecting this requirement,
he is automatically to be considered a big enterprise. Small and medium enterprises are
defined via compliance with two criteria, i.e. number of employees and annual turnover or
the balance sheet total. When calculating these, the enterprise is obliged to consider data
of partner enterprises and linked enterprises.” R

In the Annex 2 of the instructions, the obligatory annexes of a project ap;ﬁ%%catiﬁm have
been listed. According to this text, the obligatory annex No 4 is“Declaration on the
fulfilment of the small or medium enterprise definition. "This declaration’is.only submitted
by those applicants who declare in their project applications—that-they.meet’ the SME
definition. They fill in the model for declaration on the qualification of an enterprise as an
SME. This form stems from the Commission User Guide which aims tonprovide support in
the implementation of the Commission Recommendation No.2003/361/EC of 6 May 2003
concerning the definition of micro, small and medium*sjzed enterpriseswhich replaces the
Recommendation No 96/280/EC of 3 April 1996. /The\ farm has been published on the
website www.ropstrednicechy.cz”. AR

Grant agreement concluded by the ;}rﬁ;);ie:ct_E}eneﬁci‘ay\y& company Farma fi‘a;zi
hnizdo a.s. and the managing authority of the Regional Operational Programme
Central Bohemia 2007-2013 D C ™

Pyursuant to Art. V{1)(1) of the Grant ;%e:mmﬁ@m:
gre

“The project beneficiary is obliged to inform the grant provider in writing of any facts and
changes which have Impact on the implementation of the grant agreement, to prove the
facts at stake, and to take part in pﬁggié&ié négotiations and proceedings related to the
subject of this grant agreement, k‘f?‘?@f?&?}?ﬁ‘{ invited By the grant provider to do s0.”

Pursuant to Art. V(1)(r) of iﬁé{grmt agrﬁememt k

“The beneficiary is obliged to keep the complete documentation refated to the subject of
the grant agreement, including the accounting, for the period specified in the applicable
national or EU law, at é‘f"z@:“ﬁa{;}e time pot’shorter than by 31 December 2025, by means
set out in the appli¢able national or €U law, specifically the Czech law on accounting No
563/1991 Coll.” B '

REGULATION (EU,-EURATOM) No 966/2012 OF THE FUROPEAN PARLIAMENT
AND OF THE COUNCIL of 25 October 2012 on the financial rules applicable to the
general budget of the Union and repealing Council Regulation (EC, Euratom) No
160572002 ’

“Article 59
Shared managemient with Member States

1. Where the Commission implements the budget under shared management,
implementation tasks shall be delegated to Member States. The Commission and the
Member States shall respect the principles of sound financial management, transparency
and non-discrimination and shall ensure the visibility of Union action when they manage
Union funds. To this end, the Commission and the Member States shall fulfil their
respective control and audit obligations and assume the resulting responsibilities laid down
in this Regulation. Complementary provisions shall be laid down in sector-specific rules.
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2. When executing tasks relating to the implementation of the budget, Member States
shall take all the necessary measures, including legislative, regulatory and administrative
measures, to protect the Union’'s financial interests, namely by:

(a) ensuring that actions financed from the budget are implemented correctly and
effectively and in accordance with the applicable sector-specific rules and, for that
purpose, designating in accordance with paragraph 3, and supervising bodies responsible
for the management and control of Union funds;

(b) preventing, detecting and correcting irregularities and fraud. e

In order to protect the Union's financigl interests, Member St«z‘sms shéth. re&pecésm the
principle of proportionality, and in compliance with this Article, and the relevant sector-
spectfic rufes, carry out ex ante and ex post controls including, where @p;vamfam, on-~the-
spot checks on representative and/or risk-based samples of mm&mmm They: shall also
recover funds unduly paid and bring legal proceedings where nemsgaf’y 1. z:ms rﬁgam‘

Member States shall impose effective, dissuasive and ,Qmpammat& peﬁ&ftfes on recipients
where provided for in sector-specific rules and in specific pmwsmm in naﬁmaf fegisiation.

As part of its risk assessment and in accordancé with f;eséarwsgmmfm rutes, the
Commission shall monitor the management and . mf}{mi systerns-established in the
Member States. The Commission shall, in its audit work, respect the principle of
proportionality and shall take into sccount the fswi of gzss_e%w risk in accordance with
the sector-specific rules. N

#

COUNCIL REGULATION {EC) No 1&83;’3(}{}6 of 11 July 2006 laying down general
provisions on the European Regional Development Fund, the European Sociai
Fund and the Cohesion Fund and repeai%ﬁg Regulation (EC) No 1260/1999

“Articte 56
Ejligibility of expenditure

3. Expenditure shall be &iégiéf@ for a contribution from the Funds only where incurred for
operations decided on by the man aging authority of the operational programme concerned
or under its régpémszb:ifty, iy accom@nm ng criteria fixed by the monitoring committes.”

“Article 60

The managing authodty shall be responsible for managing and implementing the
operational programme i aamrdﬁmzz with the principle of sound financial menagement
and in ;::am;‘:;cufar‘ I“C:lf“

(f} setting s:fg} ;:a‘mc:az;fwes ‘to ensure that all documents regarding expenditure and audits
reguired to eﬁsum am ade{;uaw audit trail are held in accordance with the requirements of
Article.90;" A :

Amcfﬂf %

1. Withdut prejwdme to the rules governing State aid under Article 87 of the Treaty, the
managing authority shall ensure that all the supporting docurments regarding expenditure
and audits on the opersational programme concerned are kept available for the
Commission and the Court of ﬁue}*‘éi‘@m for:

(a) a period of three years following the closure of an operational programme as defined
inn Article 89(3),

(b) a period of three years following the year in which partial closure took place, in the
case of documents regarding expenditure and audits on operations referred to in
paragraph 2.
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These periods shall be interrupted sither in the case of legal proceedings or at the duly
motivated request of the Commission.”

Treaty on the Functioning of the European Union - Rules on competition - Aids
granted by States ~ Article 107 (ex Article 87 TEC)

"Article 107 {(ex Article 87 TEC)

1. Bave as otherwise provided in the Tresties, any aikd granted f:z;f 3 f"\f?e%mimr State or
through State resources in any form whatsoever which distorts or threatens_to distort
competition by favouring certain undertakings or the production of sertain goods shall, in
so far as it affects trade between Member States, be 5@6&'{3&}?&&5&?&\3@&&, the! internal
market.

2. The following shall be compatible with the internal fmrmé

&) aid having a social character, granted fo indivigual mnwmef&, Qmwﬁed that such
ald is granted without discrimination miateaf to the arrgm ai‘ the products
concerned;

b} aid to make good the damage ca me;}*‘ i}y wmrﬁi dmmi’em or exceptional
OCCUITences;

¢) aid granted to the economy of certain areas of fm sﬁ‘aﬁemf Republic of Germany
affected by the division of Germany, in so~far as such aid is required in order to
compensate for the economic di a;?ﬁwan{'asg::}s caysed ézy that division. Five years
after the entry into force of the Treaty of Lisbon, the Council, acting on a proposal
from the Cornmission, may aa‘om a decisiol mpeﬁz&‘{:;}g this point.

i (

3. The following may be considered m be compats é:zi& mff? me internal market:

d) aid to promote the econoni zﬁﬁveioﬁm&ﬂf of areas where the standard of living is
abnormally low or where there-is serious underemployment, and of the regions
referred to in Article 349, in view of their stiuctural, economic and social situation;

e} aid to promote the execution of an fnportant project of comimon European interest
or to remedy & seriouy disturbance in the economy of a Member State;

f) aid to facilitate the dwf@!apzvmnf ‘of certain economic activities or of certain
SCONOIMIC areas, where such g;ezd i?m%g not adversely affect trading conditions to an
extent contrary-to-the commaon interest;

g} aid to promote Culture~and heritage conservation where such aid does not affect
trading conditions and cornpetition in the Union to an extent that is contrary to the
common intergst,

h) such other mf&g&rz@g af aze:? 3% may be specified by decision of the Council on a
;smg}asaﬂ m f:ﬁ& Lomm;ssf@n

Czech Act Na 4?;’20(},‘2 Coll. on the Support of Small and Medium-Size
Enterprxs&s Coll:

"Arﬁ‘iﬁlé ;«? e

Small and mediume=size enterprises

For the purposes of this Act, an enterprise that meets the criteria laid down by & directly
applicable Eurcpean Community legisiation is considered a small and medium-sized
enterprise®.”

"Article 4

& Annex of the Commission Regulation No 70/2001 of 12 January 2001
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(1) Granting of aid must be in compliance with the rules governing the granting of public
aid,”

Council Regulation {(EC, EURATOM) No 2988/95 of 18 December 1995 on the
protection of the European Communities financial interests

“Article 4

3. Acts which are established to have as their purpose the ubftdfﬂmg af’ an advantage
contrary to the objectives of the Community law applicable in'the case. by artificially
creating the conditions required for obtaining that advantage shall ;fﬂ«uf’f 4% f:f?e«z Cﬁ“iﬁ? shall
be, either in failure to obtain the advantage or in its z«wmg}mwaf i : !

Commission Regulation (EC) No 7072001 of 12 January :’2801 on the application
of Articles B7 and 88 of the EC Treaty to State aaaﬂ to sma£§ amﬂ meéiﬁm sized
enterprises

Article 1

1. Small and medium-sized enterprises, her é;;?dfter :efez‘mc’? m as 'SMEs', are defined as
anterprises which:

- have fewer than 250 employees, and
- have either,
- an annual turnover not exceeding EUR 40 million, or |
- an annual balance-sheet total not-exceeding EUR-27 million,
- conform ko the criterion of m(fﬁ*p&‘f”idﬁﬂeﬁ?@ as defined i paragraph 3.
2. Where it is n@c&xgaw to cszfmmmh E:»z:féw@:’ ervsmall and medium-sized enterprises, the
‘small enterprise’ is defined as an mz‘@wnw v*«fmﬁv
- has fewer than 50 em,c:efmfeﬁf} é{?if C

- has either,

- an annual turnover fmé @xm?e;,dm{z E?Uf?? “million, or
- an annual é:«af&ncezwshwt total nat exceeding EUR 5 miliion,
- conforms to the mrenm* of ;\m:iegmm;fem:ﬁ as defined in paragraph 3.

3. Independent enterprises are ‘thase which are not owned as to 25 % or more of the
capital or the votmg fsgﬁfs by one enterprise, or jointly by several enterprises, falling
outside the {fef”mt:cmg of. arn~SME or a small e.%m“e;;;me, whichever may apply. This
threshold may’ be ew:eecfeaf in the following two cases

- If the enterprise /s heid by public investment corporations, venture capital companies
or institutional investors, provided no control is exercised either individually or jointly,

- if the capitalis spread in such a way that it is not possible to determine by whom it is
beid and if the enterprise declares that it can legitimately presume that it is not
«:}wnm as-to 25 % or more by one enterprise, or Jointly by several enterprises, falling
outside fmz é}‘efm;z,“;ons of an SME or a small enterprise, whichever may apply.

4. In calculating me thresholds referred to in paragraphs 1 and 2, it is therefore necessary
to cumulate the relevant figures for the beneficiary enterprise and for all the enterprises
that it directly or indirectly controls through possession of 25 % or more of the capital or
of the voting rights.

5. Where it is necessary to distinguish microenterprises from other SMFEs, these are
defined as enterprises having fewer than 10 employees.

6. Where, at the final balance sheet date, an enterprise exceeds or falls beiow the
employee thresholds or financial ceilings, this is to result in its acquiring or losing the
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status of 'SME', ‘medium-sized enterprise’, ‘small enterprise’ or ‘microenterprise’ only if
the phenomenon is repeated over two consecutive financial years,

7. The number of persons employed corresponds to the number of annual working units
(AWU), that is to say, the number of full-time workers employed during one year with
part-time and seasonal workers being fractions of AWU. The reference year to be
considered is that of the last approved accounting period.

8. The turnover and balance sheet total thresholds are those of thetast approved 12-
month accounting period. In the case of newly-established enﬁe{@rﬁégv whose accounts
have not yet been approved, the thresholds to apply shall be dérived f?’*@ﬁfa refiable
estirmate made in the course of the financial year." : N

Commission Recommendation No 2003/361/EC of 6/May 2003 concerning the
definition of micro, small and medium-sized enterprises contains in its annex
Definition of micro, small and medium-~sized- enterprises adopted by the
Commission. - /

YArticle 2

Staff headcount and financial ceilings determining {mmmr{%& categories

1. The category of micro, small and meditm-sized enterprises (SMEs) is made up of
anterprises which employ fewer than 250 persons and which have an annual turnover not
exceeding EUR 50 million, and/or an annudal bajapce sheet total not exceeding EUR 43
million, »

2. Within the SME category, a small: e;af&rg;f‘s.@ is aféf{déﬁz‘ as an enterprise which employs
fewer than 50 persons and whose annual-turnover and/or annual balance sheet total does
not excesd EUR 10 million.” R \

Articte 3

Types of enterprise taken into mzwz‘g&er&ﬁéa in catculating staff numbers and financial
amounts LSS

1. An ‘autonomous/ enterprise’ is any -enterprise which is not classified as a partner
enterprise within the meaning of paragraph 2 or as a linked enterprise within the meaning
of paragraph 3. . ‘

2. 'Partner enterprises’ are alt-enterprises which are not classified as linked enterprises
within the megning of paragraph 3 and between which there is the following relationship:
an enterprise ‘{ppﬁtf*emf‘:fxgﬁtergrfm) holds, either solely or jointly with one or more linked
enterprises within the meaning of paragraph 3, 25 % or more of the capital or voting
rights of another. enterprise (downstream enterprise).

Howeven, anﬁénfergjrx};é may be ranked as autonomous, and thus as not having any
partner enterprises, even if this 25 % threshold is reached or exceeded by the following
investors, préifideé@@hat those investors are not linked, within the meaning of paragraph
3, either individually or jointly to the enterprise in question:

(a) public investment corporations, venture capital companies, individuals or groups of
individuals with a regular venture capital investment activity who invest equity capital in
unquoted businesses (‘business angels’), provided the ftotal investment of those business
angels in the same enterprise is less than EUR 1 250 000;

(B} universities or non-profit research centres;

(¢) institutional investors, including regional development funds,
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(d) autonomous local authorities with an annual budget of jess than EUR 10 million and
fewer than 5 000 inhabitants.

3. ‘Linked enterprises’ are enterprises which have any of the following relationships with
egch other:

(a) an enterprise has a majority of the shareholders' or members' voting rights in another
enterprise;

(b} an enterprise has the right to appoint or remove a majority of. fh@\ m«gxmbers af the
administrative, management or supervisory body of another enprrme

(c) an enterprise has the right to exercise a dominant influence sver anamer mmr;}nse
pursuant to a contract entered into with that f;’{?{tfprfﬁtf‘ f}f‘ m g g:}mwgmﬂ in its
memorandum or articles of association; y

(d) an enterprise, which is a shareholder in or member m“: ;};mmew Cm&*exprss; controls
alone, pursuant to an agreement with other shareholders-in or m:«:mbers of that
enterprise, a majority of shareholders' or members' wzsf:mg rights.i m fi‘s@i* &ﬁf&*:‘p:"!s&

There is a presumption that no dominant u‘:?‘iuﬁmrs exfgfﬁ if the mvmmfs listed in the
second subparagraph of paragraph 2 are not involving mgm%z‘mx directly or indirectly in
the management of the enterprise in que@hm without. prejudice to their rights as
stakeholders. R

Enterprises having any of the relationships dss(;;’:zf}e{}*’ irinthe first subparagraph through
one or more other enterprises, or any ;:}ma of-the mva—zgmf}, mentioned in paragraph 2, arg
also considered to be linked. :

Enterprises which have one ar other Qf BUCh r@!at,msmg}% through a natural person or
group of natural persons acting jointly are ajsg considered linked enterprises if they
engage in their activity or in gmri" of mefr acﬁxv:ty in the same relevant market or in
adjacent markets. . . ,

An adjacent market’ is i“&?’?i‘??dﬁf{i‘&‘ to be e‘:?m market for a product or service situated
directly upstream or dr:zwm?:ream of the s@s‘é?vgm“ market,

4. Except in the cases set. g:rszz’ in pcrzmmaﬁﬁ second subparagraph, an enterprise cannot
be considered an SME-if-25 % or more q}f the capital or voting rights are directly or
indirectly c@f?zmﬁedf f‘m’nt!y o fm;ﬁiwdua!fy! by one or more public bodies,

5. Enterprises may mﬁfm & n‘ef}ards‘:zm of status as an autonomous enterprise, partner
enterprise or linked. emfwgmga, :i”Cqu‘H"g? the data regarding the ceilings set out in Article
2. The deci&ratmn may-be made-even if the capital is spread in such a way that it is not
possible to determine exactly by whom it is held, in which case the enterprise may declare
in good faith that it canlegitimately presume that it is not owned as to 25 % or more by
one enterpriseor-jointly by enterprises linked to one another. Such declarations are made
wz{‘fmwf pm}m:fzce to me r::‘"zeaf(a and investigations provided for by national or Cormmunity
rules.” '

Interpretation éf the term ‘acting jointly’

The User Guide to the SME Definition of 24/02/2016 issued by‘ the European Commission
contains the following ntemre*@:atms of the term ‘acting jointly’: within the context of links
via natural persons under Article 3.3 of the Annex to the SME Recommendation, family
links have been considered sufficient to conclude that natural persons act jointly”, 1r this

interpretation, the Commission refers to the Commission Decision of 7 June 2006 on State
Aid No C 872005 which Germany is planning to implement for Nordbrandenburger
UmesterungsWerke NUW, 0J L353, 13 December 2006, p.60. This decision states that
apart from the family relations, it was necessary o exami ine other various factors when
assessing the links between companies that are owned / controlled by family meaembers,
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g.g. their business relations and organisational links. In this respect, overlaps in the
registered business activities in 2007-2008 and actual business relations between Farma
(‘ap hnizdo a.s. and companies included in the Aque toaroup in 2009 ~2010 have been
analysed in point 2.3.13 of this report.

Good Faith in the Czech legal framework

With respect to the term of 'good falth', the Czech legal framewaork ;}ravéﬁgs for numerous
interpretations, A,

Pursuant to 3ud§em%nt of the Supreme Couwrt of the Czech &ewb e %‘%&c‘:} 2 {“dcm 11?8!’96 of
27 April 1997, "an assessment of whether, considering all csrmmsf&*ﬂmf; the ﬁm?der is in
good faith that the matter or the right belong to him cannot-be E}asm sc}m\f on the
assessment of the holder’s subjective views. The good faith of the ho Ider must-also apg}i

to the circumstances under which the right in fact could ari 5@ that s, m s&y, to the legal
groungd {title) that could give rise to the right™.

Pursuant to judgement of the Supreme Court of the, i‘:wm &Ppuiﬂ N’ 3 Qd;:::sn 395/96 of
31 March 1996 "good faith must be based on specific Circimstances ‘that can be judged to
be well founded. Circumstances which may be yséd to, establish the existence of good
faith are, as a rule, the circumstances relating to the feg;mf ;emon for the acquisition of the
right and the evidence of the fairness of the m‘@wmmn

Pursuant to judgement of the Supreme Colrt of the €rzech Republic No 20 Cdo 112/2006
of 28 March 2006, "Good faith must be substantiated- @y specific circumstances that can
be judged to be well founded. Circumstances which ' may be used to establish the
existence of good faith are, as a rule; the circumstances relating to the !@g:ﬁ regson for
the acquisition of the right and the &m}*ﬁme of me fa;meﬁs of the acguisition.”

in order to obtain good faith abm&t tm quaigf;mtzm of the beneficiary company as a small
enterprise, its legal representatives nﬁ@dm to have access and possibly make copies of
reliable information and documentation eoncerning the SME criteria, including the data on
the actual ownership of the/company shares, as’linked' or ‘partner’ enterprises could be
connected to the benefl mary ms‘r*gmm also via natural persons.

The assurance on the ownershi hip of the:f beneficiary company during a certain period could
have been established forexample on the/valid copies of the sale contracts related to the
shares’ transfers, “&ﬁﬂd “gver. ;}?omm% (if issued separately), or confirmation of the long-
term deposit of the shares with g third party.

Considering the fact that.providing a declaration on SME qualification is made without
prejudice to the g?;ﬁj}éﬁckb and ivestigations provided for by the national or Community rules
as stipulated in Art3,5 of the Annex of the Commission Recommendation 2003/361/EC,
the company repre%nmt yes were obliged to keep records of the relevant information

which contri bute«:ﬁ to bui i@mf;; their good faith on the company's SME qualification.

Duri ngg ‘the mveﬁtigat on, me persans concerned - Ms Mayerovéd and Mr Nenadal, as well

as relevant-witnesses - Mr Knotek and Mr IR vere given opportunity to provide
OLAF wi i;ﬁ dﬁcummtat ion which would demonstrate how the company qualified as an SME
in the relevant-tifne period - at the time of submitting the gms}ect application and during
the project xmpiéﬁméma}tam In this process, OLAF acquired copies of the sale / purchase
contracts of 31 December 2007 and 16 February 2008, These contracts, however, do not
represent sufficient evidence of the company's ownership in the whole relevant period.
Due to the nature of the shares, their ownership could have changed from one day to
another. Therefore, bearing in mind the alleged SME status of the company and
rights/obligations resulting from it required the long-term assurance of the company's
legal representatives of the actual cwnership of the company - e.g. via contracts on the
deposit of the shares concluded between the share owners and the attorneys, banks, efc.
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According to the SME User guide’ (p.14):

"Enterprises that are subject to a change in ownership need to be assessed on the basis of
their shareholder structure at the time of the transaction, not at the time of closure of the
latest accounts (6). Therefore, the loss of SME status may be immediate.”

The company's legal representatives were obliged to report a loss of the SME status to the
subsidy provider. With the above interpretation in mind, such loss could have resulted
from the changes in the shares' ownership. Therefore, the company. ;epresentatzveﬁ
needed to have permanent knowledge of the company sharehol dem o

Pursuant to Article 7.2 of the company's Articles of Association appt&‘i{t’?d O “’2 November
2007: “The shares are free at any moment; rights connected to the-shares' ﬁWf’}ﬁ‘:‘fshf;}
shall be executed by a person that is able to provide the shares] or.js ‘ahleto.démonstrate
~ yia a written confirmation of the share's g:imn.mé ~ that these shar &&; ??ad beeri deposited
for him in accordance with the applicable rules.

Application guide for the classifications of mzcm‘« small am:i meﬁmm enterprises

Article 7 of the application guide issued by the Managmg Authanty f{:zr* the Operationsl
Programme Enterprises and Innovations 2007° 7013 {provided to OLAF by company
IMOBA a.s. as a part of is mmmemv to the summary of facts) sets up provisions for
situations where a grant beneficiary loses its.8ME quaf ification,

For this particular case, only prm fsions r@lﬁvant for- mgseratsma& orogrammes / calls for
projects, which do not support large @vzts,rm 5685 apgxy \\\\ o case an enterprise loses its SME
gualification (due to an endogenous, o excgénous increase, l.e. by a natural growth or a
merger with another company %p@ftmg%y; before the grant agreement is concluded,
such agream&m is not signed. In case a beneficiary %Qsm its SME qualification due 1o an
expoenous increase after the grant zsag;m{zmmt is signed but before the project
expenditure is reimbursed, such beneficiary loses its ei’g'b‘i‘ty for the respective subsidy.
In case an enterprise loses its SME qualification tii,se to an exogenous increase after the
project expenditure 15 rei mbursecﬁ and the f}:c}}t”*c:?: is completed, the sustainability period
of such project is extended fr‘@m three to five.years

Judgement of the Eump%ﬁh Cmdri K}?Jiz\ﬁ‘{iﬁﬁ {EC1) of 29 April 2004 in Case C-
91701 Italian ﬁe;mbitc v Cammmﬁmn of the European Communities

This court ruling g;zmvxdes mtammtat jonn of the {:m”zmxsgan Recommendation No
96/280/EC of 3 Agmi 1996 wnmm ng the definition of small and medium-sized
enterprises (C)J 19%5 L m? P 4}

In point 50 af the }uégement i:hf* court ruled that:

"The 18%; 19t and 227 regitals of the SME Recommendation; as well as point 3.2 of the
SME Gwdeﬁmeg make it Cfear that the purpose of the independence critérion is m ensure
that the. measures interided for SMEs genuinely benefit the enterprises for which size
re;};esenma handicap-and not enterprises belonging to a large group which have access
to funds. 8!’?(} ‘assistance not available to competitors of equal size. It also follows that, in
order tolensure, that only genuinely independent SMES are included, there has to be a way
of eliminating legal arrangements in which SMEs form an economic group much stronger
than such an SME. It must also be ensured that the definition is not circumvented on
formal grounds.”

In point 54 of the judgement, the court ruled that:

Lif an enterprise concerned does not in reality suffer from the handicaps typical of an
SME the Commission is entitled to refuse such increased aid. Approving increased aid for

P htep flec aurona.eu/DocsRoom/documents/ 1588 attachments/ transiations
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enterprises which, although meeting the formal criteria defining an SME, do not suffer
from the handicaps typical of an SME would be in contrary to Article 87 EC, since, as
pointed in point 43 of his Opinion, such an increase in aid is likely to produce more severe
distortions of competition and thus adversely affect trading conditions to an extent
contrary to the common interest within the meaning of Articie 87(3){¢c)."

According to point 56 of the judgement, the links between companies could be based on
the economic, financial and organisational grounds. It further states that situation where a
company contends with the handicaps from whi s:ﬁ SMEs usually suffef, constitutes one of
the fundamental justifications for granting an increase in the max fmumm. amwuw of aid
altowable for such enterprises,

Referring to the comment of campany IMOBA a.s. of 13 October Zm? cla hgﬂ %hat this
court ruling was not applicable because the Recommendation 96&%3{6@ that was subject
of its Interpretation was replaced by Recommendation 2{}{}3;361,5&*‘: and ’c?&e text of the
judgement was not translated into Czech® language, OLAF w:xm& the miiew

- Relevant articles of the judgement do not provi de: impmmtnm of gmcfc articles of
the Recommendation 96/280/EC, but are related’toithe gﬁn@raﬁ eﬁ}ec:twe of this legal
act which is common with the objective of the, replacing Recommendation No
2003/361/EC, i.e. to provide support to small and meadi lum enterprises that genuinely
suffer from fﬁgadvantag% on the market due to their ‘size. Furthermore, the SME
definitions contained in the two recommendations do not.differ in their formulations in
any substantial aspect. Therefore, the | m:emretat on of the first one can also be used in
the acts preceded by the adoption of the second recommendation in 2003. This fact is
demonstrated in another judgement of the European Court of Justice issued in 2014 {C*
110/13), which also refers m *h@ rut%r’zg of 20{}4 therefme, OLAF considers its
application in this report justifi y

- In what concerns the absence: i:;?'i;fhém f(;gech f:xaanmat ion of the respective judgement,
OLAF notes that judgements of the %:iummars Cfaur‘*i of Justice do not form part of the
generally binding legal acts, publication of whi ¢h in the Official Journal is required to
confirm their validity {only the C}Efﬁ"zﬁ'faf v binding acts are subject of the judgement C-
161/06 mentioned in the mmmems of TMOBA a.s.). Furthermore, pursuant to Article
342 TFEU, "The rules governi ng the %anguage@ of the institutions of the Union shall,
without prejudice to the ‘provisions contained in the Statute of the Court of Justice of
the European Union,-be determi ned f:ﬁy the Council, acting unanimously by means of
regulations.” As for the., §an§ua€:}§, arrahgements at the European Court of Justice, the
second su:}paragragh of Article 64 of the ECI Statute, which refers to the Rules of
Procedure of the Court of First Instance and the General Court {specifically Articles 36-
423, applies. The f‘mal version of & judgement or an order of the Court of First Instance
is governed bv Article 41 of the Rules of Procedure, which refers to the language of the
g}mmadmgg in questmﬂ “Morsover, the legal force of judgements and orders of the
Court of F;tsfs Instarice is not subject, as in the Czech legal order, to their publication in
the Offic Bt}umaé or the Collection of Decisions.

The ?’eﬂaw‘ﬁq mcitaiﬁ; :iﬂ’ the two recommendations are relevant for the respective
3uagemaﬁt

Recammanﬁaﬁmn 96/280/EC

18) Whereas mcfe,c:@nﬁmce is also a hasic criterion in that an SME belonging to a large
group has access to funds and assistance not available to competitors of equal size;
whereas there is also a need to rule out legal entities composed of SMEs which form a
grouping whose actual economic power Is greater than that of an SME;

& Court ruling No C-161/06 of 11 December 2067
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18} Whereas, I respect of the independence criterion, the Member States, the FIB and
the EIF should ensure that the definition is not circurmvented by those enterprises which,
whilst formally meeting this criterion, are in fact controfled by one jarge enterprise or
Jointly by several large enterprises,

22) Whereas; therefore, fairly strict criteria must be laid down for defining SMEs if the
measures aimed at them are genuinely to benefit the enterprises for which size represents
a handicap.

Recommendation 2003/361/EC

12} Account should also be tsken, in suitable cases, of mﬁa@mm b&fw@&’ﬁ anéer;}rme%
which pass through natural persons, with a view fo ensuring-that Qniy those énterprises
which really need the advantages accruing to SMEs from theé mffm&ﬁt rules.or measures in
their favour actually benefit from them. In order to limit the examination of these
situations to the strict minimum, the account taken of such miafwnsbws fhas been
restricted to the relevant market or to adjacent marKels — mfggrence being had, where
necessary, to the Commission's definition of ‘relevapt marketsin the {i‘ﬂmmmﬁ:m notice
on the definition of relevant market for the mxmasas of Q@mmumty‘ competition faw (4).

Judgement of the Court of 27 F’abmary 2014 in (’:aﬁa (Z 11%2}{13 HaTeFo GmbH
Finanzamt Haldensleben

This court ruling provides m@r;}rf}tat cm {3? th@ Qmmmmqscm Recommendation No
2003/361/EC of 6 May 2003 concerning the-definition of micro, small and medium-sized
enterprises.

In point 33 of the judgement, the {"ét}?’*i mépd *cha&:'

“In those circumstances, in order. é“‘z)x z:‘n‘:&;ffﬁ ﬁm‘y enterprises that are genuinely
independent SMEs, It is necessary o emmm@ the structure of SMEs which form an
economic group, the power of which exceeds the power of an SME, and to ensure that the
definition of SMEs is not csfmmvm}mﬁ by purely formal means (see Italy v Commission,
paragraph 50)." Lo

In point 34 of the ngﬁsmem the mu t: ruled that:

"Therefore the fourth gubpamg*&m of Article 3(3) of the Annex o the SME
Recommendation must be interpreted in the light of that objective, so that enterprises
which do not formallxhave one gr other of the relationships referred to in paragraph 28
above, but which,because of the role played by a natural person or group of natural
persens actmg; jmmé‘fy, nevertheless constitute a single economic unit, must also be
regarded as linked enterprises for the purposes of that provision, since they engage in
their activities ‘or in parb of their activities in the same relevant market or in adjacent
r‘narketg (see, by 8{?511’{39?‘,;@85&’ v Corynission, paragraph 51)."

In mmt 3? o’f th@ 3udgem§m the court ruled that:

Wi m(fgff 3?%‘(3 be noted, as is apparent from the order for raference, that there is a family
retationship i}etwegn A B and D, who own the two enterprises, and that A and C
simultaneously manage both. Those links appear to be such as to give those persons the
opportunity to work together in order to exercise an influence over the commercial
decisions of the enterprises concerned which ;}r@aiucﬁeg those enterprises from being
regarded as economically independent of one another,”

In point 38 of the judgement, the cowrt ruled that:

“In view of the foregoing, it seems that two companies which are in an analogous situation
to that of the companies in the main proceedings may be regarded i fact as constituting,
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through & group of natural persons acting jointly, a single economic unit, so that they
should be regarded as linked enterprises for the purposes of the fourth subparagraph of
Article 3(3) of the Annex to the SMF Recommendation; that is, however, a matter for the
referring court to assess, and it must be open to the interested parties to prove
otherwise.”

In point 29 of the judgement, the court ruled that:

"It follows from all of the above considerations that the answer to the-questions referred is
that the fourth subparagraph of Article 3(3) of the Annex to the SME“Recommendation
must be interpreted as meaning that enterprises may be re,g&*r{fwf as ‘linked’ for the
purposes of that article where it is clear from the analysis of the. legal and, economic
relations between them that, through & natural person or a §ma}gz of. mamr@! iparsons
acting jointly, they constitute a single economic unit, evewr z*hgugh éfa@y Ho-rot’ formally
have any of the relationships referred to in the first 5um§r@gr§pﬁ Qf Articte3(3) of that
annex. Natural persons who work ftogether in order to exercise arr. mfz’uem“é over the
commercial decisions of the enterprises concerned which ;m:fcfud&a those @mfemm% from
being regarded as economically independent of each’ @?fzer are to be regamﬁeﬁf as acting
Jointly for the purposes of the fourth subparagraph, t}f“ Article 3(3).0of that annex. Whether
that condition is satisfied depends on the wrmmgtdm:@s of the case and is not nea@gﬂ,an!y
conditional on the existence of contractual relations @{&’{‘We?é‘f} those persons or a finding
that they intended to circumvent the definition of a micro, small or medium-sized
enterprise within the meaning of that f“eu:};mnem}‘dmm

Interpretation of Art. 3(3) of the Amm L0 th& Cgmmnss ion recommendation No
2003/361/EC included in the Judgement No £- lwfifﬁ was later used in the order of the
Court of 11 May 2017 - Bericap ?a;oéagmchm&a kke%«:&{ Gyartd Bt V Nemzetgazdasagi
Minisztérium:

“Operative part of the order

Article 3(3) of Annex I to i?mrmmmn i%aeg:u?@ém (EC) No 80072008 of 6 August 2008
deciaring certain categories of aid.compatible with the common market in application of
Articles [107 TFEU and 108~ ”f“f?ﬁuj (General block exemption Regulation) must be
interpreted as meaning f:hz&é“ Mﬁemmﬁeﬁ may be regarded as ‘linked’, within the meaning
of that provision, where st‘ is clear from the analysis of both the iegal and economic
relations existing between them that they constitute, through a natural person or a group
of natural persons acting jointly, a single economic unit, even though they do not formally
feature any of the fefaé“f{mgmp§ referred to in the first subparagraph of Article 3(3) of that
annex. Natural persons who wark: mqeszmr iry order to influence the commercial decisions
of the enterprises concerned, with the result that those enterprises cannot be regarded as
being economically mﬁepwsﬁent ofione another, are to be regarded as acting jointly for
the purposes )f thefourth subparagraph of Article 3(3) of that annex. Whether such a
condition is /satisfied-witl. depénd on the circumstances of the individual case and is not
necessarily conditional on the existence of contractual relations between those persons or
even on g f’ndmg that they intended to circumvent the definition of micro, smalf or
meﬁsum %szea ememr ises within the meaning of Annex I to Regulation No 800/2008.”

Company IMOBA a.s. as well as Ms Mayerova as the persons concerned commented on
the application of the Judgement No C-110/13, arguing that it was issued and published
only in 2014, six vears after the project application was submitted, and therefore could
not be applied in the OLAF report. Company IMOBA a.s. also referred to the Judgement of
the Court No 43/75 Defrenne I1.

In this respect, OLAF would like to refer to the Judgement of the European Court of Justice
No 61/79 Denkavit of 27 March 1980, point 16; "The Interpretation which, in the exercise
of the jurisdiction conferred upon it by Article 177, the Court of Justice gives to a rule of
Community law clarifies and defines where necessary the meaning and scope of that rule
as it must be or ought to have been understood and applied from the time of its coming
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into force. It follows that the rule as thus interpreted may, and must, be applied by the
courts even to legal relations arising and established before the judgement ruling on the
request for interpretation, provided that in other respects the conditions enabling an
action relating to the application of that rule to be brought before the courts having
Jjurisdiction, are satisfied.”

Czech Business Code No 51371991 Coll.
“Art. 156 of the Business Code states the following:
1) Shares may be issued on a name or an owner {(bearer shares SER . ;

7) Shares on owner are unlimitedly transferable. Rights linked. to E; mgmf&md ahars} oy
owner shall be exercised by the person who gaé}mifs it or by-the ;3&1“50;? wim Presents a
written declaration of the person who performs the safekaeping or ﬁ‘é&,@t}sm{an pursvant to
specific legal provisions that the shares are deposited for him ;}arsafant‘“ to specific legal
provisions. Presenting a share or a declaration pursuant to- tha second seﬂtem:e may be
replaced by an identification of the share pursuant tg 184 (2 3] ﬁf this iawi The declaration
shall contain the purpose for which it is issued and the date of its-isstance. The person
who issued the declaration shall not release the re spective, share to the custodian(s) or a
third party until the expiry of the period ,m;mmi}ed for exercising the right to which the
declaration has been (ssued or the actual exercise of the' r;@i’}t The rights linked to the
book-registered share on an owner are exwuxe:a:f by the g:;gmm ffé:i’i?d in the register of the
book-entry securities pursuant to specific e.f;*f?é%’f szvﬁwm 5, "

Crech Penal Code No 40/2009 Coll,

OLAF notes that it refers to provisions/of the-Penal-Code which entered into force in 2010
(and not the one valid in the reference g;emd of 2007 - May 2010) due to the applicable
practice to use such legal framework: ﬂ ’ch@ crirmi r’;a% proceading that is more advantageous
for the accused persons. v

“article 212 - Subsidy fraud’

(1) Whoever provides faise, or 3;“5:?%33,’ distorted data, or whoever coriceals substantial
data, when applying for the grants, subsidies, subventions or contributions, shall he
punished by .rm;mmnmmi f’m a term of z;p to fwo years or prohibition of the activity.

(2) Such pwmshmmé shall as’w be imposed on whoever, uses substantial resources,
obtained through the purpose of the grants, subsidies, subventions or contributions, for
something omer.m&f; the i:sfmdegf purpose.

{3} An @ff&nfﬁer glmi’f ﬁza ﬁumahem‘ by imprisonment for & term of six months to three years
if s/he commits an &zﬁ:& referred to in paragraph 1 or 2 and s/he has already been
convicted or pwmmd for’ wah an offerice in the previous three years,

(4) Af‘x f:}ife?m;fer %f’}dff be ;aw?;shw by impriscnment for @ term of cne year to five years or
a p&mmar}f pm&!ty i, by an act referred to in paragraph 1 or 2, s/he causes larger
ﬁ&mac;& ‘ '

(5) An offender ‘Shciff bhe punished by imprisonment for a8 furm of two to eight years if
a) s/he commits an act referred to in paragraph 1 or 2 as a member of an organised

group,

b} s/he commits such an act as a person who has a special duty to defend the interests
of the victim,

¢} s/he causes by such an act substantial damage.

¥ 1n Czech: “skoie na iméno o akole na majitels”
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(6) An offender shall be punished by imprisonment for a term of between five to ten years
if

a) s/he causes by an act referred to in paragraph 1 or 2 large-scale damage,
b) s/he commits such an act in I? to enable or facilitate to commit a criminal offence of
treason (Section 309), terrorist attack (Section 311) or terror (Section 312).

(7) Preparation shall be punishable.”

“Article 260 - Damaging financial interests of the European Union | |

“(1) Whoever issues, uses, or presents false, incorrect, or mcc}m;:sfete ef@wmentﬁ f;?:fr states
false or grossly misleading information relating to the revenue. mmf\expaﬂmtum of the
summary budget of the European Union or budgets managed by thee _Eurepean Union in
such documents, or conceals such information or documents on Eﬁérr &ehaff and {'hereby
enables the misuse or withholding of funds from any such budgets or the reduction of
resources of any such budget shall be punished by fmg?x;mr?mmf for a {srm of up to one
year, by a prohibition of activity or by forfeiture of & fhmg or fﬁfﬁef ;:?mﬁeréy

(2) Such punishment shall also be imposed on w&mv&r m‘d&sm& or uses funds that make
up the revenue and expenditure of the summary Dz:sz”fg}& of "‘f}‘*{;" Furopean Union or budgets
rmanaged by ,

the European Union, without being mm@mwf f%f 2to.

{3} An offender shall be punished by ;mw;wnmem: f”z:\f a term of one year to five years or
a pecuniary penalty if, by an act refef‘mﬁ to in g&rag;‘aﬁh 1 or 2, s/he causes larger
damage. ; ,

(4} An offender shall be punished m fmpumfwn@ﬁ{ far a fwm of two to eight vears if
a) s/he comnmits an act referred” m in p@raqrﬂgh 1 or 2 as a member of an organised
group, s

b} s/he commits such an ;:“ici‘ as.a ;;}eﬂmg}f? wm:r }"mg a special duty to defend the interests
of the European Union, ar

¢) s/he causes by such an af:é mm mtzai Cfdmage

(5} An offender shall be mmmma{f giz;f fm,mismmenf for a term of five to ten vears if s/he
causes by an act r@fe rred todn g:;amg grapiy 1 or 2 large-scale damage.”

4. Estimated fmancrat xmpaat of the facts established

Total amount (}f the. pczbhc exmm& iture certified in relation to the ERDF project in question
is CZK 49 997 443. 29/ BUR 1.93 Mil. If the co-financing rate of 85% is applied, the ERDF
co-financing amounts to C2K 42 497 826.8 / EUR 1 647 676.4 (financial data provided by
the website of-the Mini istry Qf Regional Development {www.stiuk mm{ ~fondy.cz).

5. Cummenm of the persons concerned

O 25 gemember 2017, OLAF provided the three persons concerned with an opportunity
to provide comment on facts (OCM{2017)18924, OCM{2017118920, DUM{2017318922),
see Annexes 1-3 of this report. On 10 November, company IMOBA a.s. was provided with
an opportunity to commaent on additional facts gO{ZMQQL 7122700), see Annex 4 of this
report.

5.1 Comments of the company IMOBA a.s. sent to OLAF on 13 October 2017
(OCM(2017)20700) and 27 November 2017 (OCM(2017)22700), Annex 5 of the
report.
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According to the representatives of IMOBA a.s. the company cannot be a person
concerned in this OLAF investigation suspected of a fraud due to the fact that it is a legal
person and as such can be considered as a person concerned by a penal proceeding only
as of 1 January 2012 when the respective national legislation on penal responsibility of
legal persons entered into force.

Company IMOBA a.s. expressed its opinion that due to the subsidiarity principle the OLAF
investigation should never have been opened. There is an ongoing national investigation
No KRPA-505939-/TC-2015-000093-NL led by the Czech Police. Competences of OLAF do
not overreach the competences of the Police and therefore there is no~added value in
having its own investigation along the national one. f e

Representatives of IMOBA a.s. are of the opinion that OLAF had not_provided them with
sufficient information about the scope of its investigation. OEAF onty informied-them of the
ERDF project related to the case and relied on other persons to inform company IMOBA
a.s. of further details. L

Concerning the facts provided to IMOBA a.s. for mm’rﬁg&rztg;« ité‘mwesé{}tat%wﬁ consider
these purposefully constructed, biased and irre!evaﬁgté “E‘he;?*»qugtﬁﬁﬁrt, 9{1) of the
Regulation 88372013, pursuant to which “In its investigations the Office shall seek
svidence for and against the person concerned. Investigations shall be conducted
objectively and impartially and in accordance with the principle of the presumption of
innocence and with the procedural guarantees-set out in this Article”. However, in the
surnmary of fact only those elements that seerm-to be against.the person concerned had
been listed. In addition, some facts had only been exiracted from certain documents and
are presented without a wider context. L -

Considering the fact that company IMC}%Q a.5. was.nob g:,;:«é;ms by OLAF with an access
to its investigation file, its representatives-have no-means 1o verify whether all relevant
facts have been provided them forcomments:

According to IMOBA a.s. most of the facts listed In the summary that was provided by
OLAF for their comments are not retevant for-the scope of its investigation. As IMOBA 8.5,
has been informed, the scope of OLAF investigation was aimed at facts related to the
ownership of the beneficiary company Farma Capi hnizdo a.s. and its eligibility for
obtaining a subsidy under the call for projects No 4 published in the framework of the
implementation of the Regional Operatiohal Programme Central Bohemia 2007-2013. The
time period that the OLAE ihvestigation was focused on was preparation of the project
application until the reimbursement of the project costs which is June 2010, Nevertheless,
during the investigation, OLAF did not respect this limitation and collected facts which go
beyond the material and time scope of its investigation,

IMOBA a.s. {;{%p-giﬁetg;ﬁhg following documents irrelevant for the investigation:

EC) judgement No €-110/01 HaTeFo v Finanzamt Haldesleben of February 2014
Purchase./sale contracts from 2013

Public statérnents of Andrej Babi$ of 19 October 2013

- Conclusions of {?‘j;é,aiiag}ed expert opinton prepared by Ceska znaleckd a.s.

£

i

oy

&

&amrzﬁing”te,_}MO&A a.s. these documents and facts that they contain are not ralated to
circumstances under which the company Farma Capi hnizdo a.s. applied for a subsidy and
received it. These.documents cannot be relevant for the investigation as they occurred
only afterwards.

In what concerns the economic parameters of the project in question which are subject of
the expert opinion are not related to the ownership of the company Farma Capi hnizdo
a.s. According to IMOBA a.s. representatives, it is absolutely normal that original plans
and predictions are not achieved due to external economic factors and incorrect estimates.

IMOBA a.s. further claims that the summary of facts submitted for its comments did not
contain numerous facts which are relevant for the investigation.
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As regards the legal basis for the SME definition, IMOBA a.5. claims that articles 1 and 3 of
the Commission Recommendation No 2003/361/EC are the key provisions for the
definition of a linked and partner enterprise and have been omitted in the summary of
facts. Furthermore, the company representatives claim that OLAF should have mentioned
that no other rules than the Commission Recommendation No 2003/361/EC were listed in
the Instructions for beneficiaries or the grant agreement or in any other document these
two documents referred to.

As regards the application of two £C] judgements that OQLAF mf‘ezrrﬁﬁ o ts 3ummary of
facts, IMOBA a.s. claims the following: A .

Judgement No C 110/13 HaTefo v Finanzamt Haldesleben was issted and published i
February 2014, Le. six years aftm zh@ grant was approved, and therefore its m!m{:; camm
be applied on acts succeeding i IMOBA a.s. claims that by the agpirwt on of this
judgement, the guaranteed pri nczg}a of protection of ¥(~3§ mate exg}@ctat o1g as well as
prohibition of retroactivity would be breached. .

As for the judgement No €-91/01 Italy v European Cie:amm mm aamr{ﬁng to IMOBA a.s.
this judgement could not be applied as its ruling, interpreti ng- provisions of the
Commission Recommendation No 96/280/EC, had béen. overruled by the adoption of the
Commission Decision 2003/361/EC. Furthermore, this judgement was not translated to
Czech language and therefore, according to IMOBA representatives, cannot be applied in
this case!®, With respect to the ruling of the judgement C- -91/01 IMOBA a.s. claims that
company Farma Capi hnizdo a.s. was suffer| ing ‘me éisadvantages on the market as any
other SME and therefore complied with thz@ prw c:mb df.the recommendation and ruling
of this particular judgement. , :

Conmmmg the ownership of the shares of the « Qmpamy F&rma ’”‘f:ﬁ;:} Anizdo a.s., IMOBA
a.s. claims that the summary of facts Had been missing description of the legal fram&wark
valid at the time for the anonymois’ bmrefr shares. For this purpose, it quotes provisions
of Art. 156 of the Czech Business (”aﬁé as welh as Art.3(2) of the Act No 591/1992 on
stocks. Pursuant to these provisions, whm fra vsferr ing the shares from one person
another, no written sale / g}urmh&w mntfact m" the actual payment for the shares or a
hand-over note were requsrm

Furthermore, IMOBA a.s. ﬁt}tﬁid zhat ;}ursuant o Art. 156 of the Business Code: right
resulting from the ownership of bearer shared are executed by the person, who can
present the share or/who-is equipped with a written declaration issued t}y the person who
ensures the a‘spas;?f of his/her shares? Therefore, according to IMOBA a.s. it was a usual
practice that the shareholders rights were executed by presenting the physical shares at
the General Assembly meetings. It was irrelevant whether these persons were actual
sharehol ders m“mniy reg}rasem ng these at the General Assembly meetings.

Concerning tha fr@t Ssue of th@ company shares in 2007, IMOBA a.s. provided OLAF with
a hand-over ;}mmmi of 2, Qﬁcemb@r 2007 which proves Ehﬁ’ Issuing of 20 individual shares
for their first owner, col nﬁam ZZN Pelhfimov a.s. Accarding to IMOBA a.s. the bulk share
was never physi t:a%iy issted because the company issuing the shares and the their first
owner! agreed on issutng individual shares,

The mmpany& IMQBA a.5. provided OLAF with its comments on the recently publi Sﬁed
information about the bank loan provided to Farma Capi hnizdo a.s. by the HSBC bank i
2008, although these were not included in the summary of facts prepared by OLAF. The
published documents contain information that the company Farma Capi hnizdo a.s. was
directly owned by Mr Andrej Babis, According to IMOBA representatives, these documents,
if their authenticity is confirmed, were never shown or provided to them, and they
represent “a wishful thinking of the bank officer instead of reality”.

1 gy judgement No C- 161706 of 11 December 2007 Skoma-Lux v Customs Headaquarters Glomoug



OCM(2017)26223 - 19/12/2017

Concerning the external expert opinions (prepared by Mr -ami MSF} that
are part of the project evaluation process, company IMOBA a.s. stressed that the overall

opinions should be taken into account by OLAF and not only their extracts presented in
the summary of facts. (Note. The full text of the expert opinions is provided in Annex 22
of this report)

The company IMOBA a.s. insists on having access to the relevant documents included in
the OLAF investigation, otherwise it cannot fully enjoy its rg%’;tf; m vide comments to
the facts which serve as basis for OLAFs c:ms::ia sions. This ; :

expert opinions made by Ceska znalecka a.s. and Ing. ’
IMOBA a.s. are afraid that OLAF only used extgaﬁta from these opinipns in st«?»ﬁﬁmmaw of
f@c‘i‘g EM{}BA a.s. claimed that th e aconomic cﬁata demunatrat ing re}atimﬁ betweaﬂ Farma

SME definition {Annex of the Commission Rma}wwwmdatmn 2(}{}%361%*":}' L5,
further raised doubts about the relevance and correctness of the condlusions contained in
the expert opinion prepared by Ceskd znaleckd a.s.

As regards the conclusions contained in the report of u;zgka znateckd a’s. regres&ntatwes
of IMOBA a.s. noted that it was normal to deviate ffom the estimated giane and prediction
due to external economic impacts or s!sg&t’y inmm::z:t estimations of the future
development. According to them, Farma Capl hhizdo a's. was tryving to complete the
project in spite of problems and in order m Qm S0 it was {mk m{; for the most suitable
economic solutions, S

As for the bank loan guarantee provided tcx ?avma {Iag:z hnizdo a.s. by the company
Agrofert a.s., IMOBA a.s. representatives stated that the guarantee was provided for the
usual mari«zet price and it was a &Eamﬁam operation In tha& particular situation, as well as
the real estate collateral provided by IMOBA a.s. Such economic aperations, however, do
not prove links or partnership between~ F’arma ffia;;:n hnizdo a.s. and Agrofert a.s. or
companies Included in its holding, in the Tzfaanmg of the Commission Recommendation
2003/361/EC.

{MOBA a.s. referred in its mmméﬂm% b the cswiua ians of the extracrdinary audit of the
project in question mﬁductm by the Czech Audit Authority in May 2016, according to
which the certified project eweﬁd tura was-e ligible ad the company formally complied with
the SME criteria.

In relation to the selective- ism of activities registered by companies Farma Capi hnizdo
a.s. and Agrofert a.s. in the Business Register, company IMOBA a.s. noted that this data
was irrelevant for the investigatian'as the registration of the activities in the register @niy
provides the companies with a ri ight but not an cbligation to conduct business activities in
these fields. IMOBA a.s. claimed that when assessing whether two companies oper -ate on
the same or; z&d}amm ‘matrkets (m the meaning of the Commission Recommendation
2003/361/EC), respective authorities have to evaluate the real economic activities of
these mmga‘mfsz%,

g

@E}‘%t"d on. m@ mmmmts received from the company IMOBA a.s., OLAF added additional
facts ipto its aﬂaiyzg and therefore provided the company IMOBA a.s. with another
opportunity to mn*meﬁt: on these fac t {OCME2017322700).

On 27 November 2017, representative of the company provided OLAF with the written
comments (OCM(2017)24319), summary of which is below:

First of all, company IMOBA a.s. wished to reiterate that the project in question was
successfully completed on 30/04/2010, it generated more than 60 new jobs and has had
app. 40 000 visitors per year. At the beginning of the project, the amount of the subsidy
formed 24.6% of the pr @3@{:? g e§ igible expenditure. With additional investments since the
completion of the project, its share on the total invested amount decreased to 5%
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The company pointed to the conclusions of on-the-spot check conducted on the project by
the OP managing authority in 2013, which did not identify any shortcomings.

IMOBA representatives noted that they could not understand the purpose of the recent
request for their comments to the facts. According to s representatives, the company
IMOBA was not informed of the scope of the investigation or of the intended use of the
respective facts provided for their comments. Therefore, any evidence and information
illegally gathered by OLAF, including its final report from this investigation can not be used
in the national judicial g::rac::eer:i ng against the company (which is anyhow tmpassmie as
the penal responsibility of legal persons was not established | ﬁ tﬁe i;zef:éz taw in the
reference period). L

IMOBA representatives could not understand what relevance have the provi ci%af:% mz:ts -
invoices issued by Farma Capl hnizdo a.s. in 2008-2010 - for the invest igation. “f’hw cla

that these invoices illustrate one-time, non-regular ar aﬂ!y %:empmary aCfG\{ti%S of the
company related to the management of its own properties. The main business activity of
the company in this period results more from the received tﬁat issued invoices. Compared
to years 2004 - October 2007 when the company had ne tummser from the sale of its own

products or serviges, the company started to be econ 'm,,aifx,x active as-0f 2008, when the

company Agrofert a.s. left its ownership structure am:i was replaced by Ms Monika
Babigova, Adriana Bobekova and Mr**\

As regards the presented invoices for one-time, non :*égm ar activities in the fleld c:zf
agriculture, the commany IMOBA stated that they. were re amd to the necessary activitie
of the company linked to the management of its 'own resourcés and rented properties.
Further, IMOBA provided detailed commepts on ‘each invoice related to the agricultural
activities of 2008-2010. IMOBA €Z§ imed that the, fact ‘that Farma Capi hnizdo a.s. had
these one-time, non-regular activities in the field of agri cu fture, does not mean that OLAF
could conclude that this mmpany was i €‘§<.€*£§ m ;\gmfert a.s. whose long-term business
activity is, among others, also agri c:u%t:ufee g,

As segardﬁ the invoices for adverti mng s;@w cas, EMO%&A claims that the company Farma
Capi hnizdo a.s. provided space for advertisi ing due to the its need for alternative financial
resources in the period when the economic.efisis hit the Czech Republic and caused
complications in launching the ;}rojmt in question, IMOBA representatives do not consider
this approach anmxmu@ They consider it wiser that letting the company fall into financial
difficulties which could cause that *m} mogefrt is prematurely terminated and the company
went bankrupt. .

According to IMOBA, i;:m ?‘am that t:**zg Lam;}any Farma Capi hnizdo a.s. temporarily and in

a limited scope Oparat&cﬁ on x:m ‘market of advertising services does not imply that the
company was linked to.Agrofert a. 5. If this s to be OLAF's conclusion, it would first have
to prove that Ag;mfmi: a.s. was also operating on the same relevant market in the
reference perfod“ ’ &umrémg to IMOBA, none of the companies that belong to Agrofert
group, does/ not have_its. ﬁrimary income from the advertising services of any kind. The
main bus;ms:«; ac’cmtze& a? the companies belonging te the Agrofert group are agriculture,
food industry: am:i chammaﬁ ;;;@niuct of.

IMOBA~ répeatec‘s that the income from the advertising services was for the company
Farma: Capz hnizdo a.soonly secondary and was aimed to temporarily balance the negative
zmpacts cs%“ the-world-wide economic crisis.

IMOBA mmwde&d&ur&her comments to other invoices included in the list of facts submitted
by OLAF for their comments.

Other comments (as of point WV in the letter) provided by IMOBA representatives on
27/11/2017 were related to their previous statements provided to OLAF on 13/10/2017,

oA, 3.3 of the Commission Recommendation states that: “Enterprises which have one or obher of such
relationships through 2 natural person or group of natural persons acting jointly are alse considersd linked
enterprises IF they engage in their achivity or in part of their activity in the same relevant market or in
adjacent markets.
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The full text of the comments of the company IMOBA a.5. are attached in Annexes 5 and 8
of this report.

5.2 Comments of Ms Jana Mayerova, born Nagyova sent via the law firm
Bartondik & Bartondik on 13 October 2017 (OCM({2017)20695).

First, Ms Mayerova claims that by opening and conducting the investigation related to
project No €Z2.1.15/2.1.00/04.00095 OLAF breached the principle of subsidiarity due to
the fact that this project and circurnstances of its approval and !mm@menmt on are also
subject to the national investigation file No KRPA-505839- 583/TC-2015- E}G{}{}% NL. In the
framework of the national investigation led by the Czech Police Ms Wayerwa‘ recently
received information about her being accused in the penal proceeding. Accordi ng to Ms
Mayerova, the Czech Police has sufficient competence to collect evi dem:e in_this ¢case and
therefore, there is no added value in conducting another/i megtiganen “by.the” European
institutions. These objections have also been formulated in the legal mmp%amt that Ms
Mayerové submitted to the European Court of Justice in th i5 ms;}ez‘:t A

Ms Mayerova further claims that in spite of her r&ﬁﬁa&?é mquf&stﬁ ghe waa not provided
by OLAF with the access to its investigation file. Accmd ing to Ms Mayerova, this decision
of QLAF represents a disrespect of her right for mrrect: and fair defence. Due to this fact,
she is not able to provide OLAF with comprehensive mmmmt@ to all aspects to the matter
The summary of

at stake. ‘
facts prepared by OLAF {:mta ins extracts m‘ t‘he external expert opinions
prepared by Msiamﬁ Mr - Ms_Mayerovd claims that she as a person
concerned by the facts contained in these reports should have access to all information
contained in these reports as well as their supporting and tzzackgrm ind documentation. The

extracted parts of these reports arﬁ dccording to/Ms ‘Mayerova put out of context and
could be misinterpreted. . :

Furthermore, Ms Mayerova claims that according to her knowledge OLAF collected many
pieces of important information which are in her favour and which had not been included
in the summary of facts provided her for commients. As an example, she mentions the
expert opinion prepared by Mr on the request of IMOBA a.s., which makes part
of the national investigation ﬁ?e and thmefﬁsm OLAF could have got hi:ih’:i of it’2.

Ms Mavyerova is of the {x{)@man that masw facts listed in the summary are not relevant for
the investigation. As an example she mentions the expert opinion of Ceskéd znaleckd a.s.,
which had analysed economi icdata of2010-2013, whi le Ms Maverova left the board sf
directors of the mmg}any Fgrr’x& Q?ﬁg} i hnizdo a.s. already on 5 January 2010.

In further wfmment% M’i’; May@mw presents the same objections as company IMOBA a.s.
- mncemmg the iegai ‘framework of the SME definition, and possible application of the
two ECJ ;udgemer&ts izatﬁ*d m the QLAF reguest for comments,

In what ::cmc:arm the cert f;@d sligible expenditure in the project in question, Ms Mayerova
noted<{that its finat.amount was ﬁdjugtm and reduced to CZK 203 Mil / EUR 7.9 Mil after
an on- the spot check ¢onducted by the OP managing authority. Any ex@eﬁd ture, eligibility
of whi (:h could t;e queﬂtsan@d was excluded from the project.

In Aﬁnex 4 of th@v‘.\pm;eaz application, representatives of the company Farma Capi hnizdo
a.s. declared and confirmed by their signatures that the company qualified as a small
enterprise. With respect to this declaration, Ms Mayerova noted that she was aware of the
fact that company ZZN AGRO Pelhfimov a.s. became a small enterprise already in 2007.
To her knowledge, the company was sold by its previous owner, and this exogenous
change resulted in an immediate acquisition of the SME status. Due to this fact, the
company representatives in their application form confirmed by their signatures that

12 QLAF received this expert opinion from the Crech Police only on & Gctober 2017, QUM{20171 .
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"Compared to the previous accounting period there is a change regarding the data, which
could result in a change of category of the applicant enterprise {(micro, small, medium-
sized or big enterprise).”

In closing, Ms Mayerova raised her concerns that OLAF had not respected its competences
and obligations resulting from the applicable legislation during this investigation, which
she considers unfair. She is convinced that she always acted in accordance with the
applicable EU and national legisiation and she is not aware of any misconduct. She feels
appalled by the campaign against her. She believes that OLAF woulg objectively asses this
case as "unreal, senseless, and politically driven”. For this reasaﬁ ‘she m:pects OLAF 1o
stop the investigation, in which she is a person concerned. : -

The full text of the comments of Ms Jana Mayerova, born Nagyma aw a?;taehed i"z Annex
& of this report. i, . “’

5.3 Comments of Mr Josef Nenadal sent to OLAF via h;s atwmev JUDr, -
n 13 October 2017 (OCM(2017)20848). ™

First, Mr Nenadal informed OLAF that he received a nﬂta from’ f:he: i‘:*&ch Pc}f ice, irr which
he was informed that a criminal investigation had bx.,en ?m};wch&d in wWhich he was accused
of committing a subsidy fraud (Art. 212 of the g:}enai ii‘“&de} and damaged EU financial
interests (Art. 260 of the penal Code).

Mr Nenadal caims that by opening and {:i}nduct mg the m«esfﬁqat on related to project No
CZ.1.15/2.1.00/04.00095 OLAF breached thé principle of subsidiarity due to the fact that
this project and circumstances of its apgrw&i and ;mgﬁamantamn are also subject to the
national investigation file No KRPA-505939- 583/TC- 2(}3{3 D00093-NL. According to Mr
Nenadal, the Czech Police has sufficiént competence to’ wtiect evidence in this case and
therefore, another investigation conducted. by the European institutions does not respect
the principle of subsidiarity formuiatm iny Ar‘*c 5. f}? the Treaty on Eurcopean Union:

“Under the principle of mf}sm’;aﬁéyf m areas whfz:b do not fall within its exclusive
competence, the Union shall-act only if @rmf in'se far as the abjectives of the proposed
action cannot be sufficiently af:f}f@veﬁf by the-Member States, either gt central level or at
regional and local level, but can rather, by reason of the scale or effects of the proposed
action, be better achieved at Union f;mﬁz

The institutions of the Uﬂzﬂf‘? shail gf{)ﬁ}f}/ the principle of subsidiarity as laid down in the
Protocol on the apgf:f:aémm of the principles of subsidiarity and proportionality. National
Parliaments ensure: cﬁmﬁs!zance with the principle of subsidiarity in accordance with the
procedure set out in {f“za& pmmmf“

Mr Nenadal ab;@cm agamat being dentified as a person concerned, which he considers |
breach of Art. 2(5) of t?w Regu ation (Buropean Parliament, Council) No 883/2013.

According ‘iQ Mr Nenada! in the summary of facts OLAF extracted only part ial conclusions
of the expert opinions prepared by Ceska znaleckd a.s. as well as the opinions of Ms
ig&ncﬁ v . /s M Nenaddl was not provided with the full text of
6’hs “he cannot provide OLAF with his relevant comments.

these opx

Furthf?r Mr N&nadaé claims that considering the limited period, during which he was active
in the management board of the company Farma &apl hnizdo a.s. he cannot understand
how he could qualify as a person concerned in the time periods preceding and succeeding
this time span.

in closing, Mr Nenadal stated that due to the hmited time period, during which he was
active in the company's management board as well as the significant time that has passed
since the proiect was prepared and implemented, he did not have sufficient relevant
information to be able to provide comments to the summary of facts,
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He also referred to the possible comments of other persons concerned identified by OLAF
which he would like to use in his favour. He also suggested that OLAF stops his
investigation as a person concerned, mainly due to breach of Art. 5(3) of the Treaty on
European Union.

The full text of the comments of Mr Josef Nenadal are attached in Annex 7 of this report.

6. Conclusions

Facts described in this report demonstrate that in the perigd {:xf EQ{BW?O};{} whern the
project of the construction of Qi@;} hinizdo congress centre was prﬁ;}ared and implemented
there was a family relationship between owners of the company Farma Capt hmmc 3.5,

and the owner of Agrofert Holding a.s. ;
Mr Andrej Babis, owner of Agrofert Holding a.s., is the ?ai:he sf fm;t{ Cha drer’e - Mr _
, Ms Adnana Bobekovd and two minor children - and the ;}&r‘tmr of Ms Monika
Eah;wva Initially, as of 31 December 2007, Mr m Ms Adriana Eﬁ{;bﬁmva
and Ms Mon| ka BabiSova aowned 25%, 25% and 5 v Of the spares of Farma Capi hnizdo
a.s., respectively. As of 16 February 2008 (covering the reference. rigd), based on the
available documentation, OLAF assumes that Mr’ and Ms Adriana
Bobekova continued to own 20% each (in total 40% of the shares), while the remaining
60% of shares were formally owned by Mr who declared that he was
holding these shares in the reference permd 1k or, s Monika BabiSova, and two
minor children of hers and Mr Andrej Babig.,” /™ o

In the order of events, Mr Andre] Babid paid the‘purchase price of all shares to company
ZZN Pelhfimov a.s. on 15 September 2008 (for the contract concluded on 31 December
2007) as a gift to his children and hig partner. ?ur*hem{}w Agrofert Holding a.s. provided
guarantees to company Farmas Qapf hmzda F76in three loan contracts concluded with the
Czech branch of the HSBC bank in the mmi amount of CZK 455 Mil / EUR 17.6 Mil.
Company IMOBA a.s., one of the companies indluded in the Agrofert group, provided a
real estate collateral in one of these loan contracts. Furthermore, before the investment
project was launched, Farma- Caph hnizde @s.and Agrofert Holding a.s. concluded a
cooperation agreement of 25 February 2008, in which Agrofert Holding a.s. was
committed itself to using services offered by the congress ﬁeﬂtre Capi hnizdo for its
company events. Since the ¢ Qmpc:my Farma capl hnizdo a.s. launched its business
activities in 2009, itsmain_area of business in financial terms has been advertising
services and all s, cusmmers in tH% afea in the period 2009 - 2010 were companies
belonging to the Agroferz qroup.

In the view of the applic Mm sttion and the case law OLAF concludes that the family

links between the" ;tsersms mmtvm in the ownership of Farma Capl hnizdo a.5 and
Agrofert ?it:}itfmg a8 a;‘:‘}ﬁfz&r ‘to-be such as to give those persons the opportunity to work
together in order to exércise an influence over the commercial decisions of the enterprises
concerned which precludes those enterprises from being regarded as economically
mcﬁepe ndent of s:m@ ammm

OLAF ;:ame«fm the conclusion that all shareholders of Farma Capl hnizdo a.s. in the
reference ’\i:;v@r"‘:}d could have been considered as persons close to Mr Andrej Babis, then
owner of Agrofert’ Holding a.s. T%em?@r@ enterprises Farma Capl hnizdo a.s. and Agrofert
Holding a.s. may be’ regarded as ‘linked’ for the purposes of Article 3.3 of tha Arnnex of the
Commission Recommendation No 2003/364/8C as the analysis of the legal and economic
relations between them demonstrate that, through & group of natural persons acting
jointly, they constituted a single economic unit, even though they did not formally have
any of the relationships referred to in the first subparagraph of Article 3(3) of the referred
annex.

Even if Meras not to be considered as a person close to Mr Andre] Babis,
as suggeste e company IMOBA a.s. in thelr commaents of 27 November 2017, and it

was proved that he exercised his ownership rights on his own account (contrary to his own
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statement and the public statement of Mr Andrei Babig of 23 March 2016 in the Czech
Parliament, as referred to above), Mr hmﬁ Ms Adriana Bobekova owned
40% of the total shares. In such a case, enterprises rarma Capl hnizdo a.s. and Agrofert
Holding a.s. could still be considered 'partner’ enterprises within the meaning of the
Commission Recommendation No 2003/361/EC,

Due to the legal and economic links between Farma Capi hnizdo a.s. and Agrofert Holding
a.s., and referring to the applicable case law, OLAF further concludes that the beneficiary
company did not suffer from the handicaps typical of an SME. Ther&fore dn the meaning
of the applicable legislation, the European Commission is enti tied to refuse providing
financial aid to such beneficiary. Providing financial assistance toLan enterprise, which
does not suffer from the handi ;,ag:m typical of an SME, would be In mmtrary with the state

aid rules, since such assistance is likely to produce more severe di smmma af mm;}e?;st an.

By decisions of the previous company owners ma‘ aubseﬁquent y “thé company
shareholders, the legal form of the company changed from a meted company o a
shareholders company shortly before submitting the project application in: February 2008.
The form of shares issued by the company allowed for their anonymous’ c}wnersh ip during
the whole period of the project implementations The anonymous. ownership of the
beneficiary company did not allow for contj AUOUSY monitoring and checking the
heneficiary’s eligibility for SME support throughout/the gmjeﬁt implementation what goes
against the general principle of transparency applicable to'the use of the EU financial
resources. In addition, the subsequent sale of the company-shares to new owners on 31
December 2007 may be considered as an act, Having its purpose/in obtaining an advantage
contrary to the objectives of the appl sfaf;&i@ B iaw by artf ially creating the conditions
required for obtaining such &cvmtage ,

OLAF is of the opinion that the ger%n% concerngd.~ tﬁ{, company IMOBA a.s. (legal
successor of the beneficiary company ~Farma Capt “hnizdo a.s.) and its statutory
representatives at time, Ms Jana &%aym{}m; barn Nagyova and Mr Josed Nenadal provided
false information in the project application when they declared that the applicant company
Farma Capi hnizdo a.s. had net x;mﬁer{;me any changes compared to the previous
accounting period, which could hav& ma an ampact on the company’s SME qualification.
Furthermore, by providing ohly a part copy of the loan contract concluded with the
Czech branch of the HSBC bank, r@;}res&ntamw of the applicant company concealed
information from the natioral authorities which was of a significant importance in the
process of examining the gualification’ of the applicant for an SME support. These actions
may be pursued by the national ;Lgdmzai Authorities as a breach of Art, 212 and 260 of the
Czech Penal Code. The national judicial authorities could take into account information
collected during the OLAF investigation in their further proceedings.

5ignatures{;
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v, § y R TRug X sy 4 P th P
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o 1B/1Z/2017 al 1715 by

Director Ermesto Sianchi [DIRECTOR]
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Annexes
No | Description Number
of pages
1 | Opportunity to comment letter addressed to the company IMOBA a.s. 15
2 | Opportunity to comment letter addressed to Ms Jana Mayerové 11
3 | Opportunity to comment letter addressed to Mr Josef Nenadal - 10
4 | Second opportunity to comment addressed to the company IMQBA a e 9
5 | Comments of the person concerned ~ company IMOBA a.s. + amexeﬁ "'52%2
& | Comments of the person concerned ~ Ms Jana Mayﬁmva + annems 136
7 | Comments of the person concerned - Mr Jogef Neﬁaéa T 4
8 | Additional comments of the person concerned ~ mmmmy EM(}’%A a. 9 + 18
annexes S , y
9 | Declaration of the beneficiary representatives on'the SME"Q@&{%&Q&%MM 1

of the company attached to the project appiim*&mn

10 Wmm No 371172016 of 22 Februar ry Z’Q}ﬁ mf Mr- 97

11 | Profit and loss statements of the mmpaw .»“ZN &{:z%?%{} ?ﬁ?f?’??“ imov s.r.o. 6
for years 2004-2007 Y LY
12 | Invoices issued by the company, ﬁg:}m%‘a éap? hnizdo a.s in 2007 - May 77

2010: No 200701, 2{}68@2,'25}%{}2 200803, /200804, 200901,
200002, 200903, 200904, ;«?E}QE}QGS, 2&@9@& Emsm 9170000001,
9170000002, 9170000003, mmam}am %170@%@4{35‘5, 9170000006,
and 9170000007

13 | Loan contract of 23 }ur}g"gf}‘_{}8~ ({:2‘;}{ 25 iffiié}}f,f 4

14 | Loan contract of 23 Juné 2008 (CZK 350 Mil)

15 | Loan contract of 1 July 2{}1& 5@?3&’ BOMily + Declaration of guarantee 18

16 | Partial copy of the Loan contr &Uzz OF23 June 2008 (CZK 350 Mil) + e- 9
mail communication” beﬁwmn Mq Jana Mayerova and OP Managing
Authority o

17 | Sale contract on 20 shares of company ZZN AGRO Pelhfimov a.s of 31 5
December 26{32& confirmation of payment

18 | Three sale contracts on 12 shares of company Farma Capi hnizdo a.s. 6
of 16/027/2008

19 | Three sale Contracts on 20 shares of company Farma Capf hnizdo a.s. 21

éf’ 18 Nf}yember 2013+ hand-over protocols and payment
fimnfaﬁnamm T

Pat

20 ﬁ@&gera{&sn agr@smanr concluded by Agrofert Holding a.s. and Farma
Capi hnizdo.a. 5. on 25 February 2008

21 | Agreement on the provision of a bank loan gugﬁrante@ concluded by 3
Agrofert Holding a.s. and Farma Capi hnizdo a.s. on 25 June 2008

22 | External evaluators expert opinions - Ms -am:i Mr’- 19

23 | Expert opinion prepared by Ceska znaleckd a.s. 203




